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Important disclaimer

This document has been prepared with all due diligence and care, based on the best available
information at the time of publication. Any decisions made by other parties based on this
document are solely the responsibility of those parties.

The Northern Territory Environment Protection Authority and Northern Territory of Australia do
not warrant that this publication, or any part of it, is correct or complete. To the extent permitted
by law, the Northern Territory Environment Protection Authority and Northern Territory of
Australia (including their employees and agents) exclude all liability to any person for any
consequences, including but not limited to all losses, damages, costs, expenses and other
compensation, arising directly or indirectly from using, in part or in whole, any information or
material contained in this publication.
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EXECUTIVE SUMMARY

The Northern Territory Environment Protection Authority (NT EPA) (an independent
statutory authorlty of the Terrltory government) is pleased to contripQ e to the

assessment, environmental and project approval and management as being urgenf and

Dr Allan Hawke AC. Dr Hawke
ern Territory’s Environmental Assessment
d to government in November 2015.

approval framework and-advice on its reform fro
provided that advice in his Review of the Nort
and Approvals Process (the review) deliverg

The Honouxable Gary Higgins, Northepri Territory Minister for the Environment, sought
advice from the NT EPA under Part 3 of the Northern Territory Environment Protection
Authority Act (N EPA Act) abourDr Hawke’s review.

The minister specifically soyght comment on:

e each of the revieww's 22 recommendations

e a model for a single environmental approval, as envisaged in the review, that is
appropriate for the Northern Territory, and including options for a process to
implement the model

e a process for transition from a sectoral environmental approval to a single
environmental approval.

A single environmental approval is an environmental approval by the Minister for the
Environment after environmental impact assessment of a project by the NT EPA. The
existing environmental framework does not include an environmental approval by the
Minister for the Environment. The review viewed a single environmental approval (the
review’s option 2) as the ‘aspirational regime’ for environmental management that might
be implemented following temporary implementation of the review’s sectoral
environmental approval model (the review’s option 3).

A sectoral environmental approval is an environmental approval provided for a project by
a sectoral Minister (e.g. the Minister for Mines and Energy) as a part of a general project
approval (e.g. a new mine). These approvals follow environmental impact assessment
by the NT EPA. This is the only existing environmental approval for projects following
environmental impact assessment.
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The review recommended continuation of sectoral environmental approvals, with two
modifications and one addition. One modification would restrict the granting of a sectoral
environmental approval to Ministers whose sectoral legislation, and other high level
regulatory tools have been accredited to do so by the Minister for fieNEnvironment. Not
all sectors have project approvals, and not all agencies may chpdse to gain accreditation
of legislation and high level processes from the Minister for thé Environmexqt. In these

e apply environmeptal assessment and management equally for each industry,
thus providing certainty for industry and the community

e meet the Northern Territory’s national and international obligations
and

e deliver ecologically sustainable development (ESD) outcomes for the people of
the Northern Territory (government’s ‘Balanced Environment’ initiative).

Conflict of interest can be defined as a real, apparent, or potential conflict between a
duty owed to one in a matter and a duty owed to another regarding the same matter. For
example, this would occur when a regulatory agency is responsible for ensuring a
particular industry is promoted, supported and growing, and at the same time is required
to approve, and to ensure compliance with and enforcement of environmental
requirements.

Some of the review’s recommendations would alter agencies’ roles and responsibilities.
The proposed changes would particularly impact on the independence and functions of
the NT EPA. These recommendations were assessed in terms of the OECD (2014, page
49) recommendations that an independent regulator is most appropriate when:

e ‘there is a need for the regulator to be seen as independent, to maintain public
confidence in the objectivity and impartiality of decisions
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¢ both government and non-government entities are regulated under the same
framework and competitive neutrality is therefore required

or

e the decisions of the regulator can have a significant i
and there is a need to protect its impartiality’.

pact on paricular interests

These circumstances apply to the NT EPA’s operations and:jfér/é\thié‘reason the NT

Government established the NT EPA as an indepepdent aUthb}ity//
/4 f

compliance with the objectlves for the réforms: angl QECD (2014). A transmo
review’'s proposed sectoral to a singfe envr'ﬁnmbnt approval is considered.

For the reasons explained in this ad\pce Jlmb’rementatlon of a single er wronmental
approval is the easiest and n ost prat:t[ ;

proposed\eforms and complies with OEZD (2014). It has no conflicts of interest among
individual agencies’ regulatory roles arid responsibilities or structural inefficiencies. It has
been modified\{rom the single environmental approval framework described in the
review's recommended reforms t6 ensure that the objectives are met (see Appendix B).
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COMMONWEALTH ENVIRONMENT
MINISTER MINISTER

Community Sectoral
and Agencies Agencies

The arrows in the single environmental approval framework indicate the direction of actions for the
assessment, approval and implementation processes. Each arrow is associated with a number or
numbers indicating particular actions/processes. The numbers reflect the order of the steps in the
assessment and approvals process where, in order, NOI stands for a notice of intent from a proponent
(a proposer of a project) to inform the NT EPA about a new project and call-in powers for the NT EPA to
request an NOI when one has not been provided, an assessment of an NOI informs the proponent
whether or not an EIS or other impact assessment is required, terms of reference provide the
proponent with the NT EPA’s required scope for an EIS, an adequacy report relates to the NT EPA
providing a preliminary review of a draft EIS prior to submission to allow the proponent time to correct
deficiencies, EIS stands for environmental impact statement, comments are provided on the draft EIS
by the public and agencies, a supplement contains the proponent’s responses to the comments, an
assessment report is the NT EPA’s formal response with recommendations to the minister concerning
an EIS, and sectoral agencies provide specialist approvals as required by the environmental approval
conditions e.g. concerning management of threatened species (1 = NOI call-in powers; 2= NOI; 3 =
Assessment yes/no; 4 = Terms of Reference; 5 = Adequacy report; 6 = Draft EIS; 7 = Comments on EIS;
8 = Supplement; 9 = Assessment report; 10 = Environmental approval; 11 = Sectoral approvals; 12 =
Compliance & enforcement; 13 = Reporting; 14 = Consultation). Green arrows indicate that all
objectives are achieved.

A sectoral environmental approval framework

The model of the sectoral environmental approval framework below is as described in
the review’s recommended reforms (see Sections 4.3.1 and Appendix B). It is modified
where possible to comply with the objectives for the reform and OECD (2014). Removal
of all conflicts of interest and structural inefficiencies inherent in the dual environmental
approval and industry promotion roles of sectorial environmental approving agencies is
not possible without eliminating the option as a whole. A sectoral environmental approval
is always associated with responsibility for the promotion, support and growth of a
particular industry sector. Other conflicts of interest are documented in section 4.3.1.
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COMMONWEALTH ENVIRONMENT RESPONSIBLE
MINISTER MINISTER MINISTER

Accreditation
Process?

and Agencies

Accredited
Agencies

/ Line Agency
' WMPC Act

Arrows in the sectoral environmental approval framework indicate the direction of actions for the assessment,
approval and implementation processes. Each arrow is associated with a number or numbers indicating
actions/processes. The numbers reflect the order of the steps in the assessment and approvals process where,
in order, NOI stands for a notice of intent from a proponent (a proposer of a project) to inform the NT EPA
concerning a new project and call-in powers allow the NT EPA to request an NOI when one has not been
provided, an assessment of an NOI informs the proponent whether or not an EIS or other impact assessment is
required, terms of reference provide the proponent with the NT EPA’s required scope for an EIS, an adequacy
report relates to the NT EPA providing a preliminary review of a draft EIS prior to submission to allow the
proponent time to correct deficiencies, EIS stands for environmental impact statement, comments are provided
on the draft EIS by the public and agencies, a supplement contains the proponent’s responses to the comments,
an assessment report is the NT EPA’s formal response with recommendations to the minister concerning an
EIS, and sectoral agencies provide specialist approvals required by the environmental approval conditions e.g.
concerning management of threatened species (1 = Call-in powers; 2 = NOI; 3 = Assessment decision; 4 = Terms
of Reference, 5= Adequacy report; 6 = Draft EIS; 7= Comments on EIS; 8 = Supplement; 9 = Assessment report
(draft approval); 10 = Environmental approval; 11 = Sectoral approvals; 12 = Compliance & enforcement; 13 =
Reporting; 14 = Consultation; 15 = Assurance monitoring). The responsible minister is the minister for a sectoral
agency that has been accredited by the Minister for the Environment to provide a sectoral environmental
approval. The accreditation process is indicated but too little is known about how this occurs to include it in the
figure. DLPE is the current Department of Lands, Planning and the Environment. Proponent 1 is not subject to
accredited sectoral legislation and receives an environmental approval from the Minister for the Environment.
Proponent 2 is subject to accredited approval legislation and receives a sectoral environmental approval from
the responsible minister. Orange arrows indicate potential for conflict of interest. The black arrow indicates an
action/role/process that is inefficient, ineffective and does not promote equity. The blue represents an undefined
process. The green arrows meet the objectives.
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Conflicts of interests, inefficiency and ineffectiveness are the basis of the sectoral

approval framework. This framework does not meet the objectives for the review’s
recommended reforms or OECD (2014). It would perpetuate the inadequacies and
uncertainties of the existing environmental management framework:

Implementing a single environmental appro

Benefits of a single environmental approval

Aligns with the Commonwealth bilateral agreéments’ processes

The Northern Territory currently has a bilateyal agreement with the Commonwealth that
allows the NT EPA to conduct environmeptal impact assessments on behalf of the
Commonwealth. This allows a proponenf to do‘one impact assessment, rathepthan two;
one by the Commonwealth and one by the NT EPA. The Northern Territory could
potentially enter into a second bilateral agreement'with the Commonwegith that would
allow the Northern Territory ggvérnment to.provide an environmental approval that would
meet the needs of the Territefy’s and.the Commonwealth’s environmiental legislation.
This would provide additiohal simplificétion of processes for proponents.

Under the single enyifonmental abpro\/al, the NT Minister for the Environment is the
decision maker fgr'accepting.or rejecting the NT EPA’s recommendations and draft
approval condjtions for projects that are assessed at {he level of an environmental
impact statement (EIS).or other forms of environmental impact assessments. This
mirrors the Commonwealth’s environmental appréval process, which is vested in the
ghwealth Minister for the Environment, As the review itself recognises, the single
environmental approval is the most direct preans of addressing Commonwealth
requiremeqts under the existing assesspfent bilateral agreement and the proposed
approvals bilateral agreement. The sjngle environmental approval provides a clear
decision makex, a clear and enforggable environmental approval decision, and clear,
consistent implementation of the’bilateral reporting arrangements with the
Commonwealth.

Conversely, under the sectoral environmental approval, the Commonwealth would have
to work with possibly three or more separate Northern Territory sectoral agencies as well
as the NT EPA. This would be onerous for the Commonwealth, involve multiple reporting
arrangements with the Commonwealth that would lead to costly time delays in
assessment and approvals and inevitably lead to different industries being subject to
differing environmental approval conditions and differing implementation of approval
conditions. These factors would undermine the streamlining that bilateral agreements
provide to proponents, undermine the credibility of the agreements, and put the Territory
at a disadvantage in attracting new industry.

Regulatory integrity
The single environmental approval avoids the current actual and perceived conflicts of

interest that occur in the existing environmental approval framework and are a
fundamental characteristic of the proposed sectoral environmental approval framework.

The independence of the NT EPA from government eliminates sectoral conflicts of
interest and strengthens public trust and confidence in the regulatory system. It
leverages the NT EPA’s specialist expertise in making judgements about environmental
significance, which is especially important in a small jurisdiction where every sectoral
agency cannot have the required environmental experts.
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The single environmental approval also avoids the structural inefficiency and
ineffectiveness of the review’s recommendations for accreditation of sectoral high level
processes and assurance monitoring (see Appendix B and sections 3.2.1 and 4.3.1),
and meets the objectives of the reforms and of the OECD (2014). Xoxe of these desired

provides consistent scrutiny and approval copditions-(i.e..the NT EPA), and not diffe

regulators (i.e. various sectoral bodies) as i$ currently the case in the Northern Terfitory.
ork provides this consistency and fairne

which meets the objectives of the refefms. X4

waste and pollution under the Waste Management and Pollutigri Control Act (WMPC
Act), Mining Managepmient Act, Pastoral Lands Act and Fishefies Act. Even if the
legislation provided for regulatory consistency, variations &mong sectoral approving
agencies in the design of.approval conditions, and ensuyfing implementation, monitoring
and compliap€e with those approval conditions will jrfevitably lead to regulatory
inconsistericy among-industry sectors. This doestiot meet the objectives for the reforms
or of OECD (2014).

Legislative steps to implement a sjrigle environmental approval

Implementing a single environmental dpproval would involve amending the
EnvironmentaMssessment Act (EX Act) and the Environmental Assessment
Administrative Pracedures (EAAP). It is estimated that this could be achieved within nine
to 12 months.

No other legislation woutd need to be amended.

The simplicity of the amendments required for a single environmental approval
framework is not evident in the amendments required to implement the review’s sectoral
environmental approval framework. Implementing the sectoral environmental approval
framework would involve a series of amendments to each sectoral approving act to
reflect changes required in the EA Act, and amendment of the EA Act and the sectoral
legislation to provide for uniform minimum standards, the accreditation process,
assurance monitoring, uniform environmental regulation and in some cases an
environmental approval. It is estimated that amendments to the EA Act and one sectoral
Act would take two to three years. Amending other sectoral Acts could take longer than
this.

A transition from a sectoral environmental approval framework, implemented as
recommended in the review, to a single environmental approval framework would be
straightforward. The sections of the amended EA Act and sectoral legislation that
specifically related to the sectoral environmental approval would be removed.

It would be simpler, more efficient, meet the objectives for the reform, and provide better
environmental and economic outcomes if the review’s ‘aspirational regime’ was
immediately adopted as the preferred model (i.e. a single environmental approval).
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Amendments to reform the Environmental Assessment Act and
Environmental Assessment Administrative Procedures

The EA Act and EAAP have numerous deficiencies. These include:

adequate
EISs that do not

guld ong be. reqwred (that is, low quality
erencefj

e uncertainties in the mearung of the EAAP

e no mechaniém for qulckly assessmg and gaining environmental approval for

substangal prolects that may not require an El

e noech m\0r ‘providing an environm
ésponsible-minister

erital approval when there is no

30 mechanism for ensuring develppment of appropriate approval conditions
based on EA Act assessment report recommendations

e no meckanism for ensuring appropriate implementation of EA Act assessment
report recegnmendationg’'when these have been adopted as approval conditions

e uncertain complian€e with environmental approval conditions

¢ lack of transparency in decision making and reporting
e absence of means to effectively meet national obligations and agreements
e the absence of ESD as an objective.

Only some of the deficiencies are recognised in the review. The NT EPA has developed
89 recommendations to correct the deficiencies (see Appendix E). Addressing the
deficiencies is an essential part of the reform and its implementation. The reform would
be compromised if the recommendations in Appendix E were not adopted. Some of the
NT EPA’s recommendations on the EA Act will require additional consideration prior to
submission for drafting.

The following dot points summarise some of the NT EPA’s major proposed amendments
to the EA Act as these would apply to assessment of a project leading to a requirement
for an EIS. The recommended amendments are used in developing the model for the
single environmental approval provided above.

1. Arequirement is to be implemented for the proponent (proposer of a project) to
notify the NT EPA of any proposed action that has the potential for a significant
effect on the environment. Government decision-makers will have the option to
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10.

11.

provide a natification of the action when they are aware that a proponent has not
done so.

The NT EPA is to have the power to require a proponent to provide a notification
when appropriate and enforce non-compliance.

of the
e NT
ent of

The NT EPA is to determine whether the environmerital significanc
proposed action is such that additional assessment is required When *

e no assessment required
e assessment is required ,
o assessment on proponent iri‘ferrrration (API)
o environmeptal in:rpactkéfarement (EIS)

o strategic impact :ae‘seSSment (SIA)

public inquiry.

—~\ ‘ . .
the action as-proposed is environmentadly unacceptable.
-

hmit it to the NT EPA for release for public consultation.

The praponent must provige’ adequate responses to the public’s (including
agenciesY comments about the EIS in a supplement to the draft EIS submitted to
the NT EPA\ This woutd be made public. The NT EPA would then prepare its
assessment reporgfor submission to the Minister for the Environment. It would
contain any recommendations and draft conditions of approval.

The NT EPA would consult with the proponent and relevant sectoral agencies on
the recommendations and draft conditions prior to submitting its report to the
Minister for the Environment.

The Minister for the Environment would consult with other ministers and decision-
makers, or with whomever he/she determines concerning the recommended
conditions, and subsequently issue an environmental approval to protect the
environment from significant impacts. Other decision-makers can then, and only
then, issue their project-specific, sectoral approvals.

The NT EPA’s assessment reports and the minister’s environmental approval
and statement of reasons are to be made public.

The NT EPA would enforce compliance with the conditions of the Minister for the
Environment’s approval, including developing and implementing any
environmental management plan (EMP).

The proponent may require approvals under other legislation, e.g. a licence
under the WMPC Act. These would be required to be consistent with the Minister
for the Environment’s primary approval and conditions.

DRAFT ADVICE REGARDING DR ALLAN HAWKE’S REVIEW OF THE NORTHERN TERRITORY'S  xvy
ENVIRONMENTAL ASSESSMENT AND APPROVAL PROCESSES




12. Project approvals of sectoral agencies (e.g. planning approvals or project
approvals under the Mining Management Act) would be required to be consistent
with the Minister for the Environment’s primary approval and conditions. Sectoral
project approvals could include conditions related to less sjghificant
environmental impacts.

13. Sectoral agencies would continue to be responsibl ing and enforcing

14. The proponent would be expected to provide

15. An environmentally unacceptable

fundamentally and fatally flawed. That is; the consequences of its imptémentation

be unacceptabl
provided to the

on its coxe responsibilities (e.g. planning approvals or exploration and development of
resources)\and provide regulatory ovegsight and management of environmental issues
that are not significant. The specialist and independent environmental regulator, the NT
EPA, would focus on regulatory g¥ersight of environmental impacts that are judged to be
significant.

Roles and governance of the NT EPA

The review’s background material and recommendations include proposed changes to
the roles and governance of the NT EPA and, in consequence, changes in the roles of
other agencies. The proposed changes in governance of the NT EPA are contrary to the
OECD (2014) recommendations for an independent regulator and best practice for
governance of independent regulators. The review’s proposed changes are also contrary
to the government’s intention to establish the NT EPA as an independent specialist
environmental agency and to the objectives for the review’s reforms.

The capacity of an independent EPA to deliver a balanced approach between
environmental protection and economic development is well demonstrated by the NT
EPA, which required EISs for an average 19 per cent of notifications per year over the
past four years.

Securing the ongoing independence of the NT EPA is central to government’s
development and retention of public credibility in the environmental management system
and the ability of proponents to develop industries that are not opposed by the general
public.
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Summary recommendations for improving the environmental
management framework

NT EPA recommendation 1

Government should, following consultation with industry and the commun' , consider
the urgent implementation of the NT EPA’s model for a si
framework.

NT EPA recommendation 2

A sectoral approval framework cannot be optimiSed to: remove confllcts of interest,
inefficiencies and ineffectiveness, and it should not 5e |mplerﬁented

NT EPA recommendation 3

The NT EPA’s model for a single ey wonn{ntal app/oval framework sho
implemented to ensure the refornis are more eff|C|ent less arduous, less expensive and
than the review’s

recommended ‘aspirations reglme for<an enwronmental framew , Or a staged

framework.

NT EPA recoy mendanon 4

The urgent péed for. cbmprehenswe reform of the
the recom enda{ngprmfded in Appendix E.

A Act can be met by implementing

NT ERA recomme’ndatlon 5
The NT ERA should:

e remain‘an independent aughority with a full-time Chair

e retain its administratiye roles in relation to environmental impact assessment,
waste managementand pollution control

¢ have an enhanced role in providing policy advice to the minister, including
development of legislation, statutory implements and guidelines related to its core
business

e continue to control the operational activities of the staff provided

¢ not have its operations compromised by staff being required to concurrently or
sequentially perform similar functions for the Department of Lands, Planning and
the Environment (DLPE)

¢ have its public credibility and uncompromised independence enhanced by
making it a fully independent authority with the capacity to manage its own
finances and staff.

NT EPA recommendation 6

All waste management and pollution legislation should be consolidated into the WMPC
Act to cover all land tenures, and it should be administered by the NT EPA.

NT EPA recommendation 7

Consideration should be given to enhancing the public credibility of the environmental
management framework by consolidating the EA Act, the WMPC Act, and regulation of
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other environmental matters (e.g. land clearing, marine pollution) into a single
environment protection Act.

The NT EPA'’s future contribution to the new en
framework

The NT EPA has considerable professional and practical expertise in environmental
regulation. This can be drawn on to assist in implementing the single environmental
approval framework. The NT EPA would be pleased j¢ icipate in an implemextation
steering group that develops drafting instructions gr
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1.1

INTRODUCTION

Background

The Northern Territory Government has stated its commitment 6 developing the north in
a way that protects our precious environment and lifestyle. Déveloping a robust, efficient

Territory’s Gulf country, past fa pact assessment
of sand mining in the Howa ormal environmental
impact assessment whepthere i IS no responS|bIe minister and inddequate environmental
impact assessment of & S. Rectifying the causes of
system failures regu fon and processes across the

system, as well a ahagement framework.

for
e structural and administrative efficiencies are maximised

e appropriate environmental standards are delivered with reduced regulatory
timeframes, duplication and uncertainty.

The review, released in November 2015, examines two options for reform of the
environmental management system (a third involving incremental improvement of the
status quo was discarded). It also provides 22 recommendations for implementing a
reformed structure for environmental management and much-needed amendment of the
Environmental Assessment Act (EA Act).

The NT EPA assesses the two options for reform of the environmental management
framework and all 22 recommendations. The government expressed its support for one
of the structural options (option 3, a sectoral approval framework). It noted potential for
moving from this sectoral approval framework to a single environmental approval
framework at a later time.

A sectoral approval framework can be defined as a single, overarching, accredited
environmental approval administered under sectoral legislation (e.g. mining legislation).
It would include conditions of approval based on recommendations in an assessment
report under the EA Act and accepted by the responsible minister. Where necessary, it
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would require secondary approvals as required under other relevant acts (e.g. the
Heritage Act). Accreditation of the sectoral environmental approval by the Minister for the
Environment was proposed as a mechanism for dealing with madequames in the existing
environmental management framework while strengthening the existing sectoral, ‘one-

stop- shop project approval process. A one-stop- shop is theoretically a'single agency

environmental approvak

The review conclyded that a single environmental appro
recommended & transition away from the sectoral app

al framework is the goal and
oval framework over time.

The Minisier for the Em?ironment, the Honourable

I ary Higgins, wrote to the NT EPA
(Decemdber 2015)-(Appendix A) seeking the fg

owing advice concerning the review:

he Hawke Review. Specifically, 4 formal response that can be published by the
Terxitory Government and NT EPA that identifies the NT EPA’s position in

relation to the structural refgrm options identified by Dr Hawke, a response to
each of the 22 recommendations contained in the Review and any related issues
or recommendations net addressed in the Review that should inform
Government’s_consjderation; and

¢ A model for a single environmental approval as envisaged in Option 2 of the
Review that is appropriate for the Northern Territory, and including options for a
process to implement the model.”

The Minister for the Environment also requested that when preparing the advice, the NT
EPA consider:

o “Government’s strategic policy and initiatives, including Framing the Future, the
Northern Territory Economic Development Strategy, the draft Balanced
Environment Strategy and the Red Tape Reduction Strategy;

o The Memorandum of Understanding between the Northern Territory and
Australian governments for a ‘one-stop-shop’ to streamline environmental impact
assessment and approval processes;

o Government’'s commitment to the responsible management of the Territory’s
natural resources; and

¢ Government’'s commitment to ensuring that legislative frameworks are in place to
accommodate new environmental challenges that may arise as the Territory
continues its industrial development.”
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1.2

1.2.1

1.2.2

The Minister for the Environment requested the advice on the review under section 25 of
the Northern Territory Environment Protection Authority Act (NT EPA Act).

The NT EPA is pleased it was asked to provide this advice under sestion 25 of the NT
EPA Act and to perform its obligations under section 26. The NT PA cognlses that a

priorities for the Territory.
This advice provides:

advice to the Minister for the Environ

The NKEPA assessed each of the review's'tfecommendations and its associated
gd approval frameworks. Where appropriate, the
recommendation or examined each in terms of
fhe review’s recommghdation to implement the intent. Additional

iderations are provided where they may be useful in

he following were considered in providing this advice:

NT EPA dete
its intent and
information, alterqatives or con
determining the final reforms

e objectives for the‘reforms

e the Organisation for Economic Cooperation and Development’s (OECD) seven
principles of governance of regulators (OECD 2014. The governance of
regulators, OECD Best practice principles for regulatory policy, OECD
publishing)

¢ long-needed amendments to the environmental assessment, approval and
management processes viewed as essential by the NT EPA.

Objectives for the review’s reforms

To properly serve Northern Territory people into the future, the review’s reforms must
alleviate the causes of public and industry concern with the existing system and not
create additional concern. Each objective for the assessments reflects a public and/or
industry concern with the existing environmental management framework.
Recommendations and structural reform options that do not meet the objectives (i.e.
would not eliminate concerns) are unacceptable. The review’s reforms will eliminate
concern if they:

¢ are efficient and effective by being responsive, outcomes and risk focussed,
reward good practice and hold the polluter to account
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¢ instil public trust and confidence by being free of actual or perceived conflicts of
interest in the application of environmental assessment, approval and
management

e apply environmental assessment and management equ
thus providing certainty for industry and the communigy

y for each industry,

e provide certainty and confidence for industry angd‘the community in the
implementation of environmental assessment.dnd management

e meet the Northern Territory’s national and’international ebligations

o deliver ecologically sustainable devs opmen‘t‘(ESD) outcomes for the peoplé€ of

vel pJayin@‘field for industry—treating All industries equally in environmental
regulatiorf and management—is an important gbjective for the proposed reform because

environn

community are co
existing processes

such as the community being affected by industry effluent).

1.2.2.1 OECD'’S best-practice principles

The review’s recommendations propose changes in the roles and responsibilities of
participants in the Territory’s environmental management framework. These changes
would particularly affect the roles and responsibilities of the NT EPA.

The review’s recommendations proposing these changes are reviewed in relation to the
OECD'’s (2014) recommendations on governance of regulators. These recommendations
include a significant level of guidance on roles and responsibilities of independent
regulators and advice on formulating policy, transparency and maintaining
independence. This advice examines the proposed changes that are likely to affect the
NT EPA’s independence or that have the potential to raise conflicts of interest in any
agency or role.

OECD (2014, page 49) recommends that an independent regulator is most appropriate
when:

¢ ‘there is a need for the regulator to be seen as independent, to maintain public
confidence in the objectivity and impartiality of decisions

e both government and non-government entities are regulated under the same
framework and competitive neutrality is therefore required
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or

o the decisions of the regulator can have a significant impact on particular interests
and there is a need to protect its impatrtiality’.

These circumstances apply to the NT EPA’s operations and aré the reassp the NT

include:

rmathﬁlwan EIS should one be required (that is, low quality EIS’s that do not
eet their terrhs of reference)

no mechanismgyproviding an environmental approval when there is no
responsible minister

o failures to implement EA Act assessment report recommendations

¢ inconsistent application of EA Act assessment report recommendations when
these have been adopted as approval conditions

e uncertain compliance with environmental approval conditions

e lack of transparency in decision making and reporting

e absence of means to effectively meet national obligations and agreements
¢ the absence of ESD as an objective.

The review’s reforms must be able to address these problems urgently. The NT EPA
recognises that while the review seeks to address these specific issues, not all aspects
of an optimum reform are addressed in the review’s recommendations. Identifying
additional failings and their solutions will help develop the optimal reform package.
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1.2.2.3 Issues associated with implementation of reforms

This advice highlights important issues in implementing the review’s proposed reform of
the environmental management framework. These are:

e deficiencies in the existing environmental framework are
urgent need of correction

nding and in

o the proposed reform is a large undertaking and will in\{olvejsignificantt e and
resources y \ ‘

quire addltlonal conS|derat|on in

€ans of implementing the intent, and/or

* some of the rewew s recommendations

These reform rgently address many existing and
potential is 5 ili

where p €osts (dollars, people and time) of
finalisk ental management framework.

1.2.3 Reform of the Environmental As

six objectives otdli [ [ .2.1. This was done by grouping the proposed reforms

e accreditation ofenvironmental approvals

e assurance monitoring

¢ notices of intent (referrals)

e environmental assessment processes

e environmental approval by the Minister for the Environment
e assessment recommendations and conditions of approval
e compliance with approved environmental conditions

e ESD as an objective.

When the objectives for the review’s reforms are not met, the NT EPA provides revised
recommendations, alternatives or suggestions where possible.

1.2.4 Options for structural reform

The advice evaluates the review’s sectoral environmental approval framework and single
environmental approval framework in relation to both the existing regulatory environment
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2.2

the options would have to operate in and the six objectives of the reform provided in
section 1.2.1.

Where appropriate, the advice modifies review recommendations toavoid potential
barriers to achieving the objectives for the reforms. It is not possifile toxqodify all the
review's recommendations on structural reform so that they meéet the objectives.

Potential steps required to implement each of the frameworks (optlmlsed or otherwise)
are described. \

each « K), or is regarded as existing
practice eglslatlon or not requmng Ieglsl e amendment (E) (Appendix C).

3 aluation of only the overarching 22 recommendations
and excluding the do ould provide an overly negative view of the review’s

outcomes.

A large proportion of the review’'s recommendations and dot points fail to meet the
objectives of the reforms (65 per cent of 83). Twenty per cent meet all six objectives.
Fifteen per cent of the recommendations and dot points are regarded as either
conforming to existing practices/legislation or do not require any legislative reform.

The main reasons review recommendations do not meet the objectives are because
many promote inefficiency and ineffectiveness (65 per cent of recommendations/dot
points), and/or conflicts of interest (already existing in the environmental management
framework or adding additional conflicts of interest—51 per cent of recommendations/dot
points).

An ineffective, inefficient recommendation or one that involves a conflict of interest
inevitably causes a loss of certainty and credibility in that recommendation and limits the
ability to provide for appropriate implementation of national obligations and provision of
ESD.

It is emphasised that in many cases, non-compliant recommendations and dot points
can be amended to better comply with the objectives. Alternative proposals are provided
in the comments on the review’s recommendations (Appendix B) where appropriate and
possible.
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3.1

THE REVIEW’'S PROPOSED LEGISLATIVE
REFORM

Reform of the Environmental Assessment Ac

or that all'dot points in a recommendatioh meet the objectives. A ‘yes’ means that the
intent and implementation of a review’s recommendation and/or a relevant dot point
meets an objective for the reform, See appendices B and C for detailed assessments of
each of the review's recommendations and associated dot points).

Table 1: Functional compgonents of the EA Act and the review’s recommendations in relation
adherence to the objectivesAfor the reforms

Functional Effective | No Promotes | Provides | Helps meet | Promotes
components & & conflict | equity certainty | national ESD
review efficient | of & obligations
recommendations interest credibility

by number

Accreditation of processes

1 N N N N N N
18 N N N N N N
20 N N N N N N

Assurance monitoring

1 N Y N N N N
3 N Y N N N N
11 N Y N N N N
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Functional Effective | No Promotes | Provides | Helps meet | Promotes
components & & conflict | equity certainty | national ESD
review efficient | of & obligations
recommendations interest credibility

by number

Notices of intent

4 N N N

7

19

N

Ecologically sustainable development

1

Total yes 10 15 11 10 11 10

(48%) (71%) | (52%) (48%) (52%) (48%)

As with the individual recommendations and associated dot points in the review
(Appendices B and C), the recommendations affecting the functional components of the
EA Act need to be amended if they are to comply with the reform’s objectives.

DRAFT ADVICE REGARDING DR ALLAN HAWKE’S REVIEW OF THE NORTHERN TERRITORY'S 27
ENVIRONMENTAL ASSESSMENT AND APPROVAL PROCESSES




3.2

Changing roles and responsibilities

Recommendations 3 and 12 and the associated documentation focus on changing the
roles and responsibilities of the NT EPA.

These changes include:

e the NT EPA to undertake assurance monitoring (independent checking on
implementation) of the proposed sectoral envirg

o the NT EPA to report to the Minister for the nVIronment on the bilateral
agreements with the Australian Governp ent ~\ ¢

o the NT EPA to act in accordance with ESD pnnCIpIes

C

¢ having the NT EPA focus onlyon enwronmental impact assessment,and not
retain responsibility for polldtion and Waste

e administration of the

AMPC Actibelng transferred to a line

<

e removal of the capacity of the NT EPA to manage the gperations of the staff
servicing its functions-and'place it with the NT Depagtment of Lands, Planning
and the Environment (DLPE)

e the N¥'EPA ceases to give the Minister for thé
on is ownrinitiative.

Environment policy advice based

The fikSt dot point was‘reviewed in section 3, (Table 1). It is not in accordance with the
reform objectives.

The second
sectoral enviro

and third dot points are stpported by the NT EPA; however, adopting the
mental approval framework would place the NT EPAina posmon where

inclusion of this requirement in the EA Act. These two dot points are in keeping with the
objectives of the reforms.

The fourth, fifth and sixth dot points would restrict the NT EPA to environmental impact
assessment and transfer WMPC Act responsibilities to a line agency. Consistency would
demand that responsibility for the Environment Protection (Beverage Containers and
Plastic Bags) Act also be transferred to a line agency. These dot points also propose to
remove NT EPA control over staff operations. The NT EPA Act currently requires the
responsible line agency (currently DLPE) to provide staff and resources to allow the NT
EPA to perform its duties, with the Chair of the NT EPA provided with sole control over
the staff in the performance of their duties for the NT EPA.

Transfer of responsibility for waste and pollution to a line agency and line agency control
over the operations of staff servicing the NT EPA are contrary to the OECD (2014)
recommendations about when an independent regulatory authority is appropriate (see
comments under recommendations 3 and 12, Appendix B). The changes reduce the
skills available for environmental assessment and increase the level of conflict of interest
within the environmental management framework. Implementation of these dot points
would lower the NT EPA’s credibility with the NT public by significantly undermining the
independence of the NT EPA. These review recommendations are contrary to the
objectives of the reforms. The NT EPA does not support these changes.
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3.3

3.3.1

The NT EPA recognises that there are practical difficulties with the current arrangements
for providing policy advice to the Minister for the Environment, but these are in
accordance with the OECD (2014) principles of governance for independent regulatory
authorities. These issues could be resolved by amending the NT EPA Act to allow the

amendments the review proposed for the EA Act
requireg'fo implement the sectoral environme

Two other recomme 3’‘may require amendment of the MM Act: recommendations
18 and 20.

Recommendation 18 provides for minimum performance standards. If this
recommendation is implemented in a sectoral environmental approval framework, it
would inevitably create sectoral conflict of interest, inequity, not foster sound reporting
under bilateral agreements with the Australian Government and not foster ESD (see
Appendix B).

Recommendation 18 could be implemented without conflict of interest if it were based on
an environmental approval by the Minister for the Environment with independently
enforced environmental conditions relating to significant impacts. This is contrary to the
intent of recommendation 18 and the proposed sectoral environmental approval
framework.

Recommendation 20 provides for variable periods of approval for mining management
plans (MMP) to reward sound past performance and focus management attention on
poorly performing proponents. This would meet all the objectives if it were confined to
mining matters only. It would not meet the objectives if it included management of
significant environmental effects based on the conditions of a sectoral environmental
approval. The objectives would be meet if the recommendation were implemented under
an environmental approval by the Minister for the Environment and independently
enforced conditions relating to significant environmental effects. Inclusion of
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3.3.2

3.3.3

environmental matters in MMPs based only on sectoral consideration and approval does
not meet the objectives of the proposed reforms.

Reform of the Planning Act

environmental impact assessment Al should requure use of strategic impaget assessment
(SIA) as proposed for the EA Actfsee Apﬁendlx E: recommendations 1

regula i Pollution control, regardless of land tenure.
This is

A single regulatory approach tgpwaste and pollution management cannot be achieved

[ ischarge licensing from the Water Act. These requirements
would maintain and strengthen the regulatory equity, certainty and transparency gained
from the establishment of the NT EPA.

The intent of the recommendation would be undermined if these proposed changes were
not included (i.e. implementation would not meet the required objectives of the reforms).

Recommendation 14 proposes amendment to the Territory Parks and Wildlife
Conservation Act (TPWC Act) to provide for improved management of threatened
species. The NT EPA supports this proposal, but it needs to include improved
management of biodiversity in general, as well as threatened species and threatened
ecological communities. Any such amendments to the TPWC Act would reduce existing
levels of conflict of interest in threatened species and biodiversity management. The
amendments are likely to meet the required objectives.

THE PROPOSED STRUCTURAL REFORMS

The regulatory environment

Evaluation of the two proposed options for structural reform of the environmental
management framework must be undertaken in the context in which the reforms will
operate (i.e. the entire regulatory environment for development). Every environmental
impact assessment, environmental approval and implementation of conditions of an
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environmental approval involves proponents having to conform to the requirements of a

variety of different legislation.

development. Nor does it purport to indicate that all develop
might be subject to legislation controlling all these matters,

Environmental
health

Biodiversity

Nuclear
Native Title matter

Local
government
issues
Soil
conservation

Parks and
wildlife

Zoned lands Marine

Sacred sites pollution

Environmental
impact
assessment

Figure 1: The regulatory environment faced by developers

Bushfires

Waste and
pollution

Archaeological
matters

Power and
water supply
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Figure 2: A hypothetical depiction of a new development’s regulatory environment
A list of the agencies and relevant legislation involved in many sectoral approvals is

provided at Appendix D.

There is also potential for non-controlling, temporary or ongoing, influential interactions
with:

e Department of the Chief Minister

o Department of Local Government and Community Services
o Department of Housing

e Department of Business

¢ Land Development Corporation.
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4.2

42.1

The list is not necessarily complete and will vary depending on the particular project and
site. A list of external influences on projects approved under the Planning Act would be
very similar.

Even under a sectoral approval model, the concept of a ‘one-stgp shop
shop’. It is a shopping centre with a lot of highly dispersed sp

is not ‘a single
eCiality shops that have

ign such as the Northern Territory,
where the umbefr of speC|aI|st staff of a partlcul r’kind will always be relatively small

most efficientand effective use of government’s specialist approvals and services in
order to achieve\the objectives ofthe proposed reforms.

The single envixonméntal approval framework

The single environmental approval framework as described in the review

The review’s description of the single environmental approval framework and the
recommendations as written in the review indicate that this option has:

¢ the Minister for the Environment using a call-in power when a notice of intent has
not been submitted when it is appropriate to do so, as well as a number of
associated powers and responses to call-in situations

e the NT EPA providing the Minister for the Environment with an assessment
report containing recommendations and draft approval conditions

e the NT EPA consulting with the proponent, community and agencies on the draft
recommendations and approval conditions prior to submission of the assessment
report to the Minister for the Environment

¢ asingle environmental approval provided by the Minister for the Environment

e DLPE undertaking the implementation, monitoring, compliance and enforcement,
and reporting on implementation of approval conditions

e secondary sectoral approvals where appropriate
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4.2.2

¢ aline agency that administers the WMPC Act

o direct reporting on the bilateral agreements with the Australian Government
(presumably reporting to the Minister for the Environment gritkthe
Commonwealth minister).

It is assumed that secondary sectoral approvals and their igriplementation are
undertaken in accordance with the objectives and requirg mentSQf the relevantActs, and
the conditions approved by the Minister for the Envirgr ment i\ ‘

Potential conflicts of interest identified in the revieW’s sméle énvurdnmental approval
involve the ministerial call-in power for NOIs, aline cy ministering the WMPC
the DLPE administering management of the condmﬁ of approval (compllance and

ct,
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COMMONWEALTH ENVIRONMENT
MINISTER MINISTER

and Agencies Agencies

Figure 3: The arrows in the single environmental approval framework indicate the direction of
actions for the assessment, approval and implementation processes. Each arrow is associated with
a number or numbers indicating particular actions/processes. The numbers reflect the order of the
steps in the assessment and approvals process where, in order, NOI stands for a notice of intent
from a proponent (a proposer of a project) to inform the NT EPA about a new project and call-in
powers for the NT EPA to request an NOI when one has not been provided, an assessment of an NOI
informs the proponent whether or not an EIS or other impact assessment is required, terms of
reference provide the proponent with the NT EPA’s required scope for an EIS, an adequacy report
relates to the NT EPA providing a preliminary review of a draft EIS prior to submission to allow the
proponent time to correct deficiencies, EIS stands for environmental impact statement, comments
are provided on the draft EIS by the public and agencies, a supplement contains the proponent’s
responses to the comments, an assessment report is the NT EPA’s formal response with
recommendations to the minister concerning an EIS, and sectoral agencies provide specialist
approvals as required by the environmental approval conditions e.g. concerning management of
threatened species (1 = NOI call-in powers; 2= NOI; 3 = Assessment yes/no; 4 = Terms of Reference;
5 = Adequacy report; 6 = Draft EIS; 7 = Comments on EIS; 8 = Supplement; 9 = Assessment report;
10 = Environmental approval; 11 = Sectoral approvals; 12 = Compliance & enforcement; 13 =
Reporting; 14 = Consultation). Green arrows indicate that all objectives are achieved.
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4.2.3

This optimised model for the single environmental approval framework is more effective
and efficient than the review’s version. This is achieved by the proponent and the impact
assessor (the NT EPA) having a relationship with the project and each other that
continues into the implementation and reporting phases of a project. Xhere is no
disruption of an established relationship, and there is continuity of knowledge and
understanding of the project extending into implementation gnd reporting.\ his would
also avoid the need to duplicate scarce specialist staff resptrces.

The optimised single approval framework has no kngwn poteﬂﬁti‘al knfor conflicts of interest

generated by the structure and meets all the objectives of the proposed reforms.

Legislative implementation of the optipfisedzgThglaapproval framework
Implementation of the optimised single ap roval,fframew(‘)rk would involve:

e Amendments to the EA Act a8 provided bythe NT EPA in responset0 review's

(

5 o these Acts would
be related to existirig needs for amendment and reform rather than being
generated by changes té«gh'é EA Act. For example, theré may be a need for
amendmentsproviding and/or improving the capacity of these Acts to provide for

e~
Mining Management Act

Petroleum Act

Planning Act

¢ Amendment to the WMPC Act to allow for regulation of waste management and
pollution control under a single piece of legislation and by the independent NT
EPA. Application of the proposed amendments would need to vary according to
whether or not a sector had legislation suitable for pollution control and waste
management, and the significance of the environmental impact. Sectors with
suitable legislation would be subject to the proposed amended Act for
management of significant pollution and waste effects subject to conditions of a
single environmental approval, but not non-significant effects. Sectors without
suitable pollution and waste legislation would be subject to the amended Act
irrespective of whether there was a single environmental approval or the
significance of the effect.

¢ Amendment of the Water Act to remove waste discharge licensing.

¢ Amendment of the TPWC Act to better provide for the management of threatened
species, threatened ecological communities and biodiversity in general.

The only major legislative amendments would be to the EA Act.

There would need to be a realignment of bureaucratic resources to cater for the
proposed changes (primarily associated with NT EPA administration of approval
conditions and the expanded role of the WMPC Act).
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4.2.4

4.3

43.1

A timetable for the legislative amendments

It is estimated that amendment of the EA Act as described above would take between
nine and 12 months to complete. It could be achieved in nine months if a dedicated
resource were provided for drafting the amendments. It is estimated that 12 months
would be required without dedicated drafting.

The sectoral approval framework

report to the\Minister for the Environment

e the accredited agency undertaking implementation, monitoring, compliance and
enforcement and reporting on implementation of approval conditions

¢ aline agency that administers the WMPC Act

e the NT EPA undertaking regular assurance monitoring of the responsible
ministers’ and accredited sectoral agencies’ adherence to the accredited, high-
level minimum standards

e the Minister for the Environment providing environmental approvals when there is
no accredited sectoral approval process

¢ the DLPE monitoring, enforcing and reporting on compliance with conditions of
environmental approvals when the Minister for the Environment has to provide an
environmental approval

e each accredited agency and the DLPE reporting to the Australian Government
minister on implementation of bilateral agreements

e secondary sectoral approvals where appropriate.

Figure 4 provides the sectoral approval framework as described in the review and its
recommendations. The figure includes the sectoral approval process based on
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accreditation of high-level processes and assurance monitoring of implementation of
the processes as well as the parallel processes of an optimised single environmental
approval process for projects that do not have sectoral approvals. The structure of
the single environmental approval component of the sectoral gpproval has been
optimised by eliminating conflicts of interest—as for the optimised siqgle
environmental approval discussed above. The review's gecreditation process is too
poorly defined to allow for complete depiction other thas to note that thisxequirement
exists. A version of the accreditation process is pro 'ded,,iri'Appendix B (comyments
on recommendation 1). Inclusion of this version ¢ accrﬁedﬂtatio' , or likely anysther
version, in the figure would have made the model fqr@hye/sé‘ci'gal environmenta
approval framework far more complex than Fi/guréj; ¥/,

/¢ N\\\7
It is assumed that sectoral secondary 2 provai's<_aQol/,>their implementation are
undertaken in accordance with the g jectlyefsand‘;{equirements of the releyant Acts.

A\,
Potential conflicts of interest id ntifiedﬁ Fi \Ur%are those describedin the NT
EPA’s comments on the repdrt’s recommendations (Appendix B). [all cases, these
actions/roles/processes are corj‘t(@rf {to,OECD (2014) recommepdations on when a
regulatory role is mos ppy,r,opr‘iatel{p'r'o/vided by an independeént regulator. It is
assumed that actiopé/roles/processes potentially liable to g'conflict of interest have
an equal likelihood of,f%sgljgjngfcip”x:/onflicted chains of reporting.

N\ €

O\ Y
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COMMONWEALTH ENVIRONMENT RESPONSIBLE
MINISTER MINISTER MINISTER

Accreditation
Process?

and Agencies

WMPC Act

Figure 4: Arrows in the sectoral environmental approval framework indicate the direction of actions for the
assessment, approval and implementation processes. Each arrow is associated with a number or numbers
indicating actions/processes. The numbers reflect the order of the steps in the assessment and approvals
process where, in order, NOI stands for a notice of intent from a proponent (a proposer of a project) to inform
the NT EPA concerning a new project and call-in powers allow the NT EPA to request an NOI when one has not
been provided, an assessment of an NOI informs the proponent whether or not an EIS or other impact
assessment is required, terms of reference provide the proponent with the NT EPA’s required scope for an
EIS, an adequacy report relates to the NT EPA providing a preliminary review of a draft EIS prior to submission
to allow the proponent time to correct deficiencies, EIS stands for environmental impact statement, comments
are provided on the draft EIS by the public and agencies, a supplement contains the proponent’s responses to
the comments, an assessment report is the NT EPA’s formal response with recommendations to the minister
concerning an EIS, and sectoral agencies provide specialist approvals required by the environmental approval
conditions e.g. concerning management of threatened species (1 = Call-in powers; 2 = NOI; 3 = Assessment
decision; 4 = Terms of Reference, 5= Adequacy report; 6 = Draft EIS; 7 = Comments on EIS; 8 = Supplement;
9 = Assessment report (draft approval); 10 = Environmental approval; 11 = Sectoral approvals; 12 =
Compliance & enforcement; 13 = Reporting; 14 = Consultation; 15 = Assurance monitoring). The responsible
minister is the minister for a sectoral agency that has been accredited by the Minister for the Environment to
provide a sectoral environmental approval. The accreditation process is indicated but too little is known about
how this occurs to include it in the figure. DLPE is the current Department of Lands, Planning and the
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Environment. Proponent 1 is not subject to accredited sectoral legislation and receives an environmental
approval from the Minister for the Environment. Proponent 2 is subject to accredited approval legislation and
receives a sectoral environmental approval from the responsible minister. Orange arrows indicate potential for
conflict of interest. The black arrow indicates an action/role/process that is ingefficient, ineffective and does not
promote equity. The blue represents an undefined process. The green arrows ireet the objectives.

, Appendix B). That process is not efficient or
among industries and does not provide certainty or
credibility for the coamunity (see comments under recommendation 1,Appendix B and
Table 1).

This framework’s other fundamental component is assurance monitoring. That process is
inefficient and ineffective, does not promote equity among industries and does not
provide certainty or credibility for the public (see comments under recommendation 1,
Appendix B and Table 1).

The two separate processes for environmental approvals and the multiple sources of
environmental approvals will inevitably cause inequity among proponents in different
industries, provide uncertainty in reporting to the Australian Government (under bilateral
agreements) and consequently fail to foster ESD.

The sectoral environmental approval framework as described in the review does not
meet the objectives of the proposed reforms.

There would need to be a realignment of bureaucratic resources to cater for the
proposed changes associated with a sectoral approval framework. These are associated
with the accreditation process, assurance monitoring, line agency management and
realignment of the WMPC Act, and those caused by DLPE managing conditions of
environmental approvals under an environmental approval by the Minister for the
Environment.
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4.3.2

Only two of the sources of conflict of interest, or inefficiency and ineffectiveness, could
be removed and still retain the sectoral environmental approval framework. These
possible optimisations are:

e the NT EPA to control the NOI call-in and associated prge

" and ¢redible implementation of
aving DLPE administer

environmental approvals by the Minister for the = vironn‘lent could be alleviated as per

processes would foval framework as proposed
in the review.

provides B‘nly,a minimal improveme
etthe objectives of the proposed reforms:

proposed changes associated with an pptimised sectoral approval framework. These are
associated W

Implementation of an optimised sectoral approval framework, as described in the review
and its recommendations, would involve:

e Amendments to the EA Act as provided for by the review’s recommendations
(including those associated with accreditation and assurance monitoring),
adjusted according to the NT EPA’s recommendations (not including the NT EPA
recommendations on accreditation and assurance monitoring) and the additional
amendments included in Appendix E.

¢ Amendments to sectoral legislation in relation to the accreditation criteria and
processes, assurance monitoring, conditioning, approval and compliance and
reporting requirements, as well as upgrading and/or providing for environmental
management in sectoral legislation. This would include the:

o Mining Management Act
o Petroleum Act

o Planning Act

o Fisheries Act

o Pastoral Land Act
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4.4

¢ Amendment of the WMPC Act to allow for regulation of waste management and
pollution control under a single piece of legislation and by the independent NT
EPA.

the EA Act and the Mining Manage
before it could be implemented af

A transition from a
approval

implementatis
environmental

The transition would require a second, significant bureaucratic realignment.

An optimised single environmental approval framework is the only option that meets the
objectives of the proposed reforms. Temporary adoption of a sectoral approval
framework, optimised or otherwise, would require significant time and resources in
legislative reform of several Acts, cause significant bureaucratic realignment, be
bureaucratically demanding, and would not conform with best practice (i.e. does not
meet the objectives or OECD (2014)).

The NT EPA does not support delaying a readily achieved, optimised single
environmental approval framework to allow for temporary implementation of a sectoral
environmental approval framework, and subsequent transition to an optimised single
environmental approval framework.

CONCLUSIONS

This advice on the review’s recommendations and supporting material provides detailed
comments on each recommendation. The majority of the recommendations do not meet
the objectives of the proposed reforms. In many cases, the recommendations can be
revised so that the intention of the recommendation is met, along with meeting the
objectives. The review’s recommendations are organised so that single matters are often
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5.1

5.1.1

5.1.2

subject to more than one recommendation and/or dot point, often under different
sectional headings. Recommendations, or appropriate alternatives that met the review’s
intentions, are amalgamated according to subject matter to allow an understanding of
their possible adoption and consequences. This process leads to theNollowing
conclusions.

Structural reforms

A single environmental approval framework

It is possible to optimise a single environmental 2 proval‘fr(amewbrk using proposed
refinements to the review’s recommendations So that the optimised model would meg
the objectives. ))

The optimised single environmental approval framework provides the simple

¢ review noted that this option provideg

, an ‘aspirational regime’ for
environmental management that might be impl

ented following temporary

A sectoral approval framework

The sectoral approval framework, as described in the review, contains a large number of
decisions/actions that are subject to conflicts of interest. As described in the review, it
does not meet the objectives of the proposed reforms.

The review’s sectoral approval framework cannot be optimised to allow it to meet the
required objectives. Some of the option’s decisions/actions can be reformed without
affecting the overall intent of the option. The level of optimisation is constrained by the
option being fundamentally dependent of decisions/actions subject to ongoing conflicts
of interest and inefficient and ineffective processes. If these conflicts of interest and
inefficiencies were removed or altered, the option would not exist. The sectoral approval
framework and its partially optimised version do not meet the objectives of the proposed
reforms.

A sectoral approval process is made more complex by its reliance on an undefined
accreditation process that is likely to prove inefficient, ineffective and bureaucratically
demanding. The complexity of the option is further increased by the requirement for
parallel implementation of the single approval framework to provide for environmental
assessment and approval of projects that are not subject to an accredited sectoral
approval.
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5.1.3

5.2

5.2.1

5.2.2

5.2.3

The first stage to implement a sectoral approval is estimated to take two to three years
and require additional legislative amendment over a number of years before it was
completely implemented.

NT EPA recommendations on structural reform
NT EPA recommendation 1

the urgent implementation of the NT EPA’s model fo asingle environmental appre
framework. Y

NT EPA recommendation 2

A sectoral approval framework cannot be [
inefficiencies and ineffectiveness, and’it shguld

not be implemented.

NT EPA recommendation 3

implemented to ensure the reforms.are more efficient, less ardudus, less expensive and
provide for more certgih implementation of a credible model
recommended ‘aspifational regime’for an environmental fr

There is an urgent need t6 secure amendment of the EA Act to provide for a single
environmental approval by the Minister for the Environment. This should apply to all
significant development projects requiring environmental impact assessment. This action
would require legislative provision for the implementation, compliance monitoring,
enforcement and reporting of approval conditions, along with a number of other matters.

Provision of an NOI

There is an urgent need to secure legislation requiring a proponent, not the responsible
minister, to provide an NOI to the NT EPA when a development project has potential to
significantly affect the environment. Leaving the responsibility with the responsible
minister would perpetuate conflict of interest and undermine the credibility of the
environmental management framework.

Call in powers for NOlIs

There is an urgent need to secure legislation to provide for an effective call-in power to
secure NOIs when one is appropriate but has not been provided. It is essential that this
avoids putting the Minister for the Environment in the position of having a conflict of
interest. This is most appropriately done by allocating the responsibility to the NT EPA,
as in Western Australia. The absence of a practical and effective call-in power, free from
conflict of interest, again undermines the credibility of the environmental management
framework.

DRAFT ADVICE REGARDING DR ALLAN HAWKE’S REVIEW OF THE NORTHERN TERRITORY'S 44
ENVIRONMENTAL ASSESSMENT AND APPROVAL PROCESSES




5.2.4 Urgently needed policy

5.2.5

5.2.6

5.3

5.3.1

There is an urgent need for government and the NT EPA to adopt five policies/guidelines
to provide certainty for the environmental impact process. These arg;

the identification of significant impacts on the environm
e risk management processes and frameworks
¢ when is an NOI not required
e content required in an NOI

e content required in an EMP.

The NT EPA currently provides all bugtwo of thege in the form of guidelines.
be considered as a basis for adoptjgn by g6vernmen/t

Other amendments D) N /

The review contains a numaber of/otheKrecommendatlons for reforms of the EA Act that
are independent of the ¢ ptlon gbvernment adopts for reform ofthe environmental

that would overcome existing procedural and
e credibility of the assessment process.
Recommendatigns concerning these changes, along with those from the review (as
adjusted to meet the objectivesfor the reforms), provide a coherent view of how the
reformed processes\would work and interact as well as the checks and balances these
would depend on.

other diffic.ul ies and further enhance

NT EPA recommendation 4

The urgent need for comprehensive reform of the EA Act can be met by implementing
the recommendations provided in Appendix E.

Roles and governance of the NT EPA

The review’s proposed changes to the NT EPA roles and governance

Securing the ongoing independence of the NT EPA is central to government’s
development and retention of public credibility in the environmental management
system. The review’s background material and some recommendations concern the
roles and governance of the NT EPA. The review also proposed changes in the NT
EPA’s roles as a consequence of proposed changes to the roles of other agencies.
These changes include:

e restricting the NT EPA'’s role to provision of advice on environmental
assessments

¢ limiting NT EPA staff to a small secretariat
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5.3.2

5.4

54.1

o staff operations in conducting environmental impact assessments to be under the
control of DLPE

¢ moving control of, and operations under, the WMPC Act to a'line agency
(unspecified)

requested by the minister).

NT EPA recommendations on NT RPA ro
NT EPA recommendation 5

The NT EPA should:

Reform of other environmental management

A single independent authority for waste management and pollution
control

The review recommends that the WMPC Act be administered by a line agency rather
than the NT EPA and that there be a single regulatory body for all waste management
and pollution control purposes. Allocation of this function to a line agency would cause
additional potential conflicts of interest in the environmental management framework. It
would be more appropriate for there to be a single, independent regulator—the NT
EPA—to continue to administer the WMPC Act. Expanding the WMPC Act’s role to all
waste and pollution issues would require amendment to the WMPC Act as well as
removal of discharge licensing from the Water Act (see section 4.2.3). It would also
require the WMPC Act to take over regulation of marine pollution issues not associated
with the MARPOL Agreement (i.e. amendment to the Marine Pollution Act).

Application of the proposed amendments would need to vary according to whether or not
a sector had legislation suitable for pollution control and waste management, and the
significance of the environmental impact. Sectors with suitable legislation would be
subject to the proposed amended Act for management of significant pollution and waste
effects subject to conditions of a single environmental approval, but not non-significant
effects. Sectors without suitable pollution and waste legislation would be subject to the
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amended Act irrespective of a single environmental approval or the significance of the
effect.

These changes would reduce conflicts of interest throughout the epvitonmental
management framework and enhance the credibility of the syster

5.4.2 NT EPA recommendations on reform of other environmental mahagement
NT EPA recommendation 6

All waste management and pollution legislation s
Act to cover all land tenures, and it should be ad

NT EPA recommendation 7

Consideration should be given to enhahcing:tt ic credibility of the envirghmental
management framework by consol'atini eE , the WMPC Act, and fregulation of
other environmental matters (e.g. land clec in/marine pollution) into gSingle

"4

<<
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APPENDIX A: LETTER FROM THE MINISTER FOR
THE ENVIRONMENT N

J 1= J"/é’zﬁ i  ,_

MINISTER FOR THE ENVIRONMENT
Parliament House GPO Box 3146
State Square Darwin NT 0801
Darwin NT 0800 Telephone: 08 8999 7540
minister.higgins@nt.gov.au Facsimile: 08 8928 6613
Dr William Freeland
Chair
Northern Territory Environment Protection Authority
GPO Box 3675

DARWIN NT 0801

Dear Dr Freeland

On 9 September 2013, you wrote to my predecessor outlining general concerns with the
Northern  Territory’s ~ environmental management framework. You requested
Government's consideration of the framework.

In 2014, the Northern Territory Government requested Dr Allan Hawke AC undertake a
review of the Northern Territory's environmental assessment and approval processes.
Dr Hawke delivered his Review to the Government in May 2015. The Review contains
three options for structural reform and 22 recommendations for specific improvements to
the current environmental management system.

On 18 November 2015, the Government publicly released the Review and announced
that it had adopted Option 3 as described by Dr Hawke. The Government also
announced that over the coming months, it would conduct consultation with interested
stakeholders on the implementation of Option 3.

Government views Option 3 as providing a logical step towards the introduction of a
single environmental approval as envisaged by Dr Hawke in Option 2 of his Review.

In accordance with section 25(1) of the Northem Territory Environment Protection
Authority Act (the Act), | request the NT EPA’s advice in relation to:

1. The Hawke Review - Specifically, a formal response that can be published by the
Territory Government and NT EPA that identifies the NT EPA’s position in relation
to the structural reform options identified by Dr Hawke, a response to each of the
22 recommendations contained in the Review, and any related issues or
recommendations not addressed in the Review that should inform Government's
consideration; and

8% Northern Territory
’5. Government
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2. A model for a single environmental approval as envisaged in Option 2 of the
Review that is appropriate for the Northern Territory, and including options for a
process to implement the model.

In providing its advice, | request the NT EPA consider:

» Government's strategic policy and initiatives including Framing the Future, the
Northem  Territory Economic Development = Strategy, the draft Balanced
Environment Strategy and the Red Tape Reduction Strategy;

e the Memorandum of Understanding between the Northern Territory and Australian
Governments for a ‘one stop shop’ to streamline environmental impact
assessment and approval processes;

e Government's commitment to the responsible management of the Territory’s
natural resources; and

e Government's commitment to ensuring that legislative frameworks are in place to
accommodate new environmental challenges that may arise as the Territory
continues its industrial development.

At the same time as making this request, the Territory Government will be consulting with
key stakeholders to obtain their views on how Option 3 can be implemented, and an
appropriate model for a single environmental approval consistent with Option 2.

| acknowledge that when performing its functions under the Act, the NT EPA is required
to encourage community involvement and engagement. To avoid duplicate consultation
processes, | would like to invite the NT EPA to participate in the Territory Government's
consultation process, and to use information obtained through this process to inform the
requested advice. In addition, | would be pleased if you would make this request and the
Hawke Review available from the NT EPA website.

| would appreciate if you would advise me of an appropriate timeframe to provide the
information requested, and the NT EPA'’s preferred method for continued engagement in
the environmental regulatory reform process.

I look forward to receiving your advice and working towards the improvement of the
environmental assessment and approvals system.

Yours sincerely

GARY HIGGINS
0.4 DEC 20%
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APPENDIX B: ASSESSMENT OF THE REVIEW'S
RECOMMENDATIONS

Comments are provided under each of the review’'s 22 recommepdati
Recommendations and/or dot points included in recommendaions are r
the performance criteria listed in section 1.2 and, where appfopriate, other
recommendations and best- practice principles of the OE (20,,151);}. This is toensure

iewed against

alternatives are provided for recommendations
performance criteria.

Recommendation 1

The review’s recommendation 1

That the NT Government stren / als processes,
5 F 4 . B

the agency Has access to adequate skills and expertise;

o there is public consultation and a positive framework for proponents to
build community confidence;

o decision making processes and reasons are transparent; and

o there is a formal compliance and enforcement policy that includes
graduated compliance responses and penalties, regular compliance
reporting, compliance auditing and the capacity for directed compliance
investigations;

e establish the Environment Minister as the decision maker for projects not subject
to approval by an accredited approval process;

e accreditation should be issued by the Environment Minister following consultation
with, among others, relevant colleagues and the EPA,

e where there is an EPA Environmental Assessment Report and/or advice, require
responsible decision makers to publish a statement setting out how those
recommendations are reflected in specific approval conditions;

e reinforce the existing requirements for publishing Statements of Reasons in
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circumstances where EPA recommendations are not implemented,;

e require proponents to report annually and publicly on compliance with
environment-related conditions of approval; and

. require the NT EPA to undertake regular assurance
the operation of the system to the Environment Minister.

reporting on

Comment on recommendation 1

The NT EPA agrees that there is an urgent need to reformthe environmental
assessment and approvals framework. Therg are we‘ll-d‘ocurhented cases of the
environmental impact assessment systemrbeing.ignored by proponents and thus-ho
environmental assessment done whern,there should have been one, memoranda of
understanding about environmental impact-assessment not being honoureg
recommendations from environmental aséessment reports being ignored; and of no
enforcement of environmental gffences by relevant sectoral agenciesthen readily
apparent. 7~

<

As noted in the review, these aberrations have sectoral confligts of interest at their core.
It is inferred from the‘review that the proposed (a sectoral approval framework) structural
reform is intended'to attempt.to correct these problems with the system, assuming that
insufficiencies in the EA Act are also corrected.

The review states that.a-sectoral environmental approval framework would make the
existing”one-stop-shop’ arrangements more effective and trusted. This is stated to be
achieved through establishment of consistent, clear and appropriate standards for
environmental approvals across all indugtries. This is proposed to be based on the
Minister forthe Environment accreditjng sectoral approving agencies’ processes and
procedures toNxundertake environmehtal approvals, including subsequent environmental
management, according to the consistent set of high-level performance standards.

The accreditation progess jg proposed to be backed up by enhanced assurance
monitoring (auditing) of’'séctoral decision making to ensure compliance with the
accredited processes.

Implementing the recommendation would require amendment to the EA Act, along with
each Act where it is intended that an accredited environmental approval and
management be provided. The review identifies the Mining Management Act and the
Planning Act as potential candidates for accreditation, but a number of other Acts could
be proposed, such as the Petroleum Act, the Pastoral Land Act and the Fisheries Act.

Minimum high-level standards

As proposed in the review, the accreditation would involve the use of minimum
standards and assurance monitoring of the implemented processes by the NT EPA.
These measures are proposed to provide a basis for consistency between environmental
approvals granted by the Minister for the Environment and those provided by sectoral
agencies. The measures are proposed to provide the public with reassurance that the
system functions as intended, or if it does not, that something will be done about it.

The establishment of criteria identifying the minimum standards that government is
willing to accept from its environmental legislation is critical if it is serious about
developing a ‘leading practice environmental management framework’ using a sectoral
environmental approval.
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An example of regulatory inconsistency is provided by the lack of clear expectations
about ‘transparency’. These include:

e Licences issued under the WMPC Act are listed on the NT ERA website and

available for viewing by any member of the public.

e Waste discharge licences issued under the Water Act are listed on t
website and available for viewing by any membeyof the-public.

e Authorisations and mining management pl
public.

requirements.

Recommendation 1 identifies'matters in addition to trahsparency requirements that

should be ¢onsidered'in developing these criteria. These are a mix of matters ranging
from legjglative requirements, possible regulatory requirements and internal policy to
staffing and skills.

To be effective, these need significant additional work to identify what specific legislative,
regulatory, palicy and staffing capacittes may be required. Recommendations 5, 18 and
22 contain additional matters that go some way to providing guidance about what may
be important. These should alsg’be considered.

All but one of the critexja aré high-level matters pertaining to a required decision making
process rather than the substance of what decisions might be about. The exception is
staffing capacity. Determining the agreed set of minimum standards across agencies will
need additional attention and will be time consuming.

The criteria should include appropriate appeal provisions, with these directed to an
independent authority such as the Northern Territory Civil and Administrative Tribunal
rather than to a minister.

Minimum standards for processes are essential, irrespective of the structural model
adopted. They provide a possible means of ensuring all agencies comply with ‘best
practice’ in keeping with the OECD (2014) principles. Minimum standards have the
capacity to contribute to certainty, equity and transparency of processes. Alone, these do
not necessarily guarantee these outcomes or appropriate environmental outcomes.
Selecting which of the multiple suggestions for the high-level performance criteria are to
be implemented, the level (legislation, regulation or guideline) at which each is to be
implemented and the bureaucratic requirements of effective implementation requires
detailed consideration.

Accreditation of sectoral processes

The environmental management framework is currently a fragmented patchwork of
different sectoral agencies administering different legislation and associated standards
and capacities to implement effective compliance and enforcement. This form of
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environmental regulation has not engendered uniformity and consistency of
environmental management regardless of industry type or sector.

The accreditation of sectoral legislation and processes by the Ministeg for the
Environment is one of the essential characteristics/features of the ased sectoral
environmental approval framework.

would requife the. Mlnlster for the Enwronment to pfovide environmental approval and
manager process, should it be required. The

Under these circumstances, an envigghmental approval by the Minister for the
Environment oral ‘one-stop-shop’ project approval, involve
requirements for ix iort of regulatory responsibility under a variety of sector-
specific legislation; e e i
transport. The agency'segking accreditation would be able to provide its own sector-
specific approvals but not be able to assume responsibility for implementation of the
environmental approval, including environmental management and reporting on
implementation of environmental approval conditions. These responsibilities would lie
with another agency. The affected agency would be restricted to the roles of the other
sectoral agencies, i.e. providing sector-specific approvals required by an environmental
approval (see page 14 of the review).

The Minister for the Environment’s accreditation of agencies’ legislation and processes is
to be based on advice from whomever he/she pleases. The process of consultation is
unstructured and requires assignment of bureaucratic responsibility for the consultation
and provision of the information required. The NT EPA, as the independent body
proposed to be charged with assurance monitoring of compliance with the accredited
processes, is the most appropriate body to coordinate the consultation, and gathering
and provision of the advice.

Once in possession of a review of the applicant agency’s legislation and processes, the
Minister for the Environment would have the option of agreeing or disagreeing with the
‘fit-for-purpose’ legislation, regulations and internal processes.

The Minister for the Environment would be able to accredit legislative improvements as
‘fit for purpose’; i.e. the legislation would have been designed to be it for the purpose’ of
accreditation. In this situation, the accreditation of legislation and regulation would seem
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to achieve a limited purpose given that the Legislative Assembly has already determined
an appropriate outcome in an appropriately public manner. It is likely to be viewed that
way by the public.

Alternatively, the Minister for the Environment may view the legistation/xegulation as
inappropriate and determine that it should not be accredited. S
amendment to the legislation or for Whatever other reason his situation cow|ld lead to a

Minister for the Environment would be required to
projects that would otherwise be the responsibili

issue environmental approvals fo
of the agency seeking accreditatio

It is difficult to understand how a Minister fof the Environment could have the powef to
overrule the Legislative Assembly’s decjgions-andthe Administrator's subsequent assent
by refusing to accredit the new legisl

The Minister for the Environmentcould \prOvide an appropriate evaluation of the sectoral
agency’s internal guidelines arid processes. The process would alloyfor public scrutiny
of sectoral ‘one-stop-shop’ internal processes. A capacity for the pablic to view or be

likely to k itati s would be time consuming—assuming
that the discussed above, the accreditation
omes that might be perceived as being of
limited valtie. Functionally, it could easity end up dealing primarily with lesser, agency-

and processes.

The alternative of resthicting accreditation to agency-specific internal processes would
fail to provide a mechanism for maintaining uniform high-level standards for legislation
over time, leading to uncertainty and inequity among proponents subject to different
sectoral ‘one-stop-shop’ approvals, and a consequent loss of public credibility.

The recommendation does not provide for responsive reactions to potential regulatory or
process improvements, changing needs, new technology or other future impositions.
Once established, a sectoral approval framework and its accreditation processes would
be unresponsive to, and act as a disincentive to needed regulatory change. The
constraint of re-accreditation is time consuming, onerous, and would require
simultaneous amendments across sectoral legislation in order to maintain consistency in
providing ‘adequate environmental safeguards’. The process would be a disincentive to
reform, leading to undocumented, unaccredited diversion of internal processes away
from those that were accredited.

The NT EPA is unaware of any suitable, alternative way of providing accreditation of
environmental approval and management processes across sectoral agencies—one that
provides the intended outcomes in a way that is transparent, timely, avoids outcomes
that could be viewed as limited and provides for responsive change. There are only two
seeming alternatives to the accreditation process.

The first is to simply abandon the accreditation of environmental approval legislation and
processes. This would mean abandoning one of the two essential components of the
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sectoral approval framework, leaving a situation much as it is now, and perpetuating the
existing uncertainty, lack of credibility and inequity.

The second alternative is to enshrine the minimum criteria in a single\piece of legislation
and have them applicable to all environmental approvals and management. The logical

bureaucratic, unnecessary and relatively unproguctive activity. Thought needs to be
given to the capacity of the single environmeptal approval framework to provide the

accreditation process.

Assurance monitoring

implement findings. These
constraints cadsed the NT .EPA to use its investigatiye powers under the NT EPA Act to
examine the operation.of the existing environmental management framework with

for implementation of audit findjrigs, i.e. corrective action.

Enhanced assuranceynonitoring is the second of the review’s two essential
characteristics of a sectural approval framework. In the context of a sectoral approval
framework, assurance monitoring is assumed to provide a mechanism for ongoing
checking to ensure appropriate implementation of the accredited high-level
processes/minimum standards. The potential effectiveness of the recommendation
largely depends on compliance with the audit powers, the detail of the recommendation
(what is to be audited and reported), transparency of outcomes, what mechanisms exist
for implementing corrective action on the basis of the findings and the recommendation’s
capacity to engender community faith in the system.

The assurance monitoring is proposed to provide public credibility in the accredited
agency’s capacity to deliver ‘adequate environmental safeguards’. There are several
reasons why this remains uncertain.

The first is that the proposed monitoring is restricted to reviewing compliance with the
accredited standards, with individual decisions and environmental outcomes specifically
excluded. Auditing of compliance with the high-level minimum standards listed in
recommendation 1 could only provide bureaucratic credibility; i.e. the agency went
through the processes that were publicly accredited. This process does not guarantee
‘adequate environmental safeguards’ or even a necessary capacity for the agency to
achieve those environmental outcomes. Sectoral conflict of interest would necessarily
continue, and inconsistent decision making by different sectoral agencies across
different sectors would remain.
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Assurance that the objective of ‘adequate environmental safeguards’ is achieved could
only be provided by an audit that included the decisions and the environmental
outcomes. An audit that encompasses these additional features would be onerous,

conduct of an audit. That is to report fingh . The NT

bly. Advice.may also be provided in ghvironmental
eSe seems suitable for the proposed re
monitoring outcomes. N\’

monitoring tgbe revealed to the public. Revealing thé audit findings to the public is
essential tg ensuring-continued public credibility of the system.

actions be implemented as soph as possible after finalisation of the audit.

Additional comments 0
recommendation 11.

gcommendation 1, assurance monitoring, are provided under

An environmental approval from the Minister for the Environment

Recommendation 1, dot point 3 is essential to the sound operation of both a single
environmental approval framework and a sectoral approval framework. It would allow the
Minister for the Environment to provide an environmental approval for projects in
situations where there is no responsible minister (i.e. no accredited sectoral ‘one-stop-
shop’) under a sectoral approval framework, or for all assessed projects under a single
environmental approval framework.

Sectoral environmental approval framework

A sectoral environmental approval framework is the review’s preferred option for
structural reform. As described in the review and in the above comments, this option is
functionally similar to the existing sectoral ‘one-stop shop’, with the exception of
accreditation requirements designed to provide for minimum high-level standards for the
approval and implementation of assessment report recommendations and draft
conditions and ongoing assurance monitoring to ensure adherence to those minimum
standards. It also provides a duplicate process for environmental approvals and
management based on environmental approvals by the Minister for the Environment (for
projects other than those subject to accredited one-stop-shop approvals).
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The review regards the accredited, uniform high-level processes for decision making,
improved transparency in reporting and assurance monitoring as being sufficient to
overcome conflicts of interest. A sectoral approval framework is built on and incorporates
the conflicts of interest in the existing sectoral approvals processes:

The NT EPA’s views on recommendation 1
Adoption of the sectoral environmental approval framewgrk aims.to:

e Provide for the essential and urgent need foran environmental approval issued
by the Minister for the Environment, which€ould be issued‘under a single
environmental approval framework or g Sectoral eﬁvivrovvnmental approval
framework. < W

« Alleviate the conflicts of interestinherent inthe sectoral approval framework
proposal by using poorly defired and-ineffective accreditation and ggSurance
monitoring processes requiting trah‘sparency provisions. There is/a need for
clarification and justification of the nature, extent and certainty 6f any benefits
these processes may provide irjvélleviating the conflicts of ipterest in the sectoral
approval framewg

C J/

The NT EPA views e strqn’gther;ing 'of the audit powers inthe EA Act as essential to
the sound operatjoh of the environmental management framework. These powers are
unsuited to thefegular checking role proposed for asstdrance monitoring under a sectoral
approval frgmework and are best used in particulapinstances when the environmental
management frawﬁeWQrk has failed.

The limited capacity of the proposed accreditation and assurance monitoring to alleviate
sectoral cQnflicts of interest precludes the'NT EPA’s support for a sectoral environmental
approval frapework. Thought needs g be given to structural reform that provides the
proposed bensfits of accreditation ahd assurance monitoring without having separate,
burdensome accreditation and agsurance process—i.e. a single environmental approval.

Recommendatio

The review’s recommendation 2
Formalise the process for major projects facilitation.
e unambiguous criteria for granting major project status;

e recognising that major project facilitation is intended to reduce transaction costs
for proponents, not to supplant the decision making process;

e establishing a clear oversight process for coordination of various decisions,
particularly where a project requires multiple decisions from multiple line
Ministers or their delegates; and

e reporting arrangements to the Government on major projects progress.

Comment on recommendation 2

The NT EPA notes that the Northern Territory Government has developed the ‘Major
Project Status Policy Framework’ (available at: https://nt.gov.au/industry/major-projects-
in-NT/about-major-projects-in-NT).
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Recommendation 3

The review’s recommendation 3

In relation to approvals specifically, the EPA’s role should be enhafced and focused to:

e operation of the bilateral
ent under the Environmental

Pretection and Biodiversity Conservation,Act.

Commext on recommendation 3

The NT EPA’s assessment role does riot and should not provide for granting an
environmentalNgpproval. An envirgnmental approval should be provided by the Minister
for the Environment, in consultgtion with relevant portfolio ministers and whomever he or
she wishes. This isXQ ensure€nvironmental matters are equally considered along with
other whole-of-governwent'concerns.

The review’s background material for this recommendation notes that:

‘The community will generally have greater confidence in the outcomes of
environmental assessment and approval processes when there is an
independent authority acting as a check and balance in the system. This arises
from a general community concern about sectoral interests outweighing the
broader public interest.’

More simply put, the public has little confidence in an environmental management
framework based on decisions actually or potentially subject to the conflicts of interest
inherent in sectoral environmental approvals. This reality is reflected in the OECD’s
(2014) criteria for when an independent regulatory authority is most appropriate.

The OECD (2014) criteria were echoed in the second reading speech for the NT EPA
Act in the Legislative Assembly in 2012. The role of the NT EPA was conceived to
provide for independent environmental impact assessment, and waste and pollution
management.

The implication that the NT EPA’s role should be confined to environmental impact
assessment is also elaborated on in the review’s discussion before presenting
recommendations 12 and 21. That discussion clearly suggests that the WMPC Act
should be administered by a line agency.
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The recommendations to restrict the NT EPA to providing advice on environmental
impact assessments and to transfer the WMPC Act to a line agency ignore two important
factors. The first was noted by the government during the second reading speech for the
NT EPA Act. This is that along with environmental impact assess the
administration of waste management and pollution control was séen by\xthe public as
lacking credibility unless it is undertaken by an independent authority.

The NT EPA’s administration of the WMPC Act is in keeg i 2Q14) best

practice for large developments is to issue the
following formal impact assessment (usu an EIS) Approvals and Ilcensmg ungeér the

Transfer of the WMPC Act tg4 line agé\‘r]cy and accreditation of its
would compound recommendation 3’

however erit and pollution control staff are active
particip

and cre entral to an impact assessment. Loss of
this exp ff for the NT EPA. Consultancies are used to

The government’ )
and pollution, and imglicitly the compliance of the NT EPA Act with the OECD (2014)
principles, suggest tha government’s establishment of the NT EPA to manage
impact assessment and waste and pollution is a correct, rational, practical response to
the difficulty a small jurisdiction has in providing as broad a spectrum of expertise as
possible. This has been done by locating expertise in one independent authority rather
than increasing duplication of roles across agencies with conflicts of interest.

Taken together, recommendations 3 and 12 would inevitably reduce the capacity of the
NT EPA to provide the Territory with independent environmental management and
advice. Limiting the NT EPA’s role to environmental impact assessment, together with
the administrative changes proposed in recommendation 12, only fosters continuation of
conflicts of interest in the environmental management framework.

Recommendation 3 provides five specific recommendations concerning the NT EPA’s
environmental impact assessment and advisory roles. These reflect, in some measure,
existing roles, processes and undertakings adopted by the NT EPA in its operations. In
some cases, the adopted processes and undertakings are not reflected in
legislation/regulation. In these cases, the processes and undertakings are supported by
NT EPA guidelines available to proponents and other members of the community, or
may be present in legislation other than the EA Act.

The recommendation to provide risk and outcomes-based assessment report
recommendations (dot point 1) is part of standard practice for the NT EPA. This is
articulated in the Terms of Reference for EISs.
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An outcome-based recommendation is an axiomatic result of the use of the risk
management standard. The use of this standard and the production of outcome-based
recommendations have not been made a legislated requirement.

The NT EPA fully endorses use of standard risk management apd the development of

Act) or as regulations/guidelines under that Act.

The NT EPA Act requires that the NT EPA achieve i
as provided for in the ‘Inter-Governmental Agreerent on the Environment’, 1992 (IG
Formal adoption of ESD (including its principles) in the-EA Act, additional to its existg
in the NT EPA Act (dot point 2), would proyide the community with more certainty gbout
the government’s intentions in signing thé IGAE and increase general understar
the principles involved. . '

of this position is that the
prepared by the former E

<

PA (EPA Report, 2010. Ecologically Sdstainable Development

The NT EPA may sinilarly provide information unrequested. Both have occurred during
the first four years of the T EPA’s operations. No additional legislative or regulatory
action is required to achieve dot point 4.

Dot point 5 deals with the NT EPA’s provision of advice to the minister concerning the
operation of the bilateral agreement with Australian Government’s Department of the
Environment for impact assessment and that proposed for environmental approvals and
implementation. This advice can be provided under the existing NT EPA Act. The
capacity of the NT EPA to adequately fulfil this role in relation to the bilateral agreements
is impacted by the particular environmental framework the government adopts. A
sectoral environmental approval framework is a dispersed decision-making framework
requiring dispersed reporting under the proposed approvals bilateral agreement. The NT
EPA would not necessarily be in a sound position to provide the minister with the
required advice. A centralised agency collating this information may be more appropriate
in this circumstance.

The NT EPA’s views on recommendation 3
Adoption of recommendation 3 would:

e Impose changes to the roles of the NT EPA that would be contrary to the OECD
(2014) recommendations on when an independent regulator is appropriate. It
would result in diminution of the NT EPA’s capacity to provide independent
environmental management, advice and assessment, reduce its skills base, and
undermine public credibility in the environmental management framework.
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¢ Impose a system of assurance monitoring that is inefficient and ineffective and
that would not achieve the outcomes desired in the review’s recommendations.

e Require a legislative/policy basis for the NT EPA’s use of riskspased impact
assessments and outcome-focussed recommendations from impact
assessments.

e Require that assessment reports note and com

ent on.inadequate moxitoring
proposals. \

¢ Include ESD requirements (including the fGAE pri‘ng:iples)'in an environment
protection Act or, temporarily, in the EAAct. . .7

&
)

e Require the NT EPA to provide gdvice to the Minister for the Environmenf on the
functioning of bilateral assessprient and.approval agreements with Aystralian
Government Department of the Emﬁron\me‘m’f which while functionadly compatible
with the NT EPA'’s role, would be practically difficult and inefficient under the
sectoral environmentat’approval framework.

O
v

orm of wn‘ich they are part, do not meet'the objectives of the reforms.

The NT EPA supborté the ’ébove dot points threé, four and five as proposed in
recomynendation 3.~

The NT ERA views improved capacity fof assurance monitoring (audits) as necessary,
but not as described or for the purposé proposed in the review.

The NT EPA supports its reportjnig to the Minister for the Environment on the functioning
of the bilateral agreements, bt this role would be subject to uncertainties under a
sectoral approval fram p

Recommendation 4
The review’s recommendation 4

Create an enforceable “call-in” power for actions that are likely to have a significant
environmental impact and have not been referred by a proponent or responsible entity.
The “call-in” regime should:

e be adiscretionary decision of the Environment Minister acting on EPA and/or
Departmental advice;

e enable the Environment Minister to issue a time-limited stop work order for any
action likely to have a significant environmental impact that has not undergone
environmental assessment and approval;

e enable the Environment Minister to impose, subject to natural justice, enforceable
conditions on a project in the event that a proponent does not submit a Notice of
Intent (Nol) in response to a call-in; and

e create an offence of substantially commencing without prior authorisation a
project that is subject to an assessment process.
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Comment on recommendation 4

The EAAP mechanisms for submission of an NOI and existing call-in powers are briefly
described to provide an understanding of the inadequacies of the EAAP and identify

processes appropriate to ensuring projects are submitted for envirdnmental assessment
when appropriate.

whether impact assessment is
necessary; i.e. whether there is potential for. & S|gn|f1cant effect on the environment,

providesthe referral.
The secondshortcoming of the process is that the EAAP provides no simple or even

stated response should a responsipfe minister not comply with the direction to provide an
NOIL.

The third shortcoming. is that'the EAAP do not provide a mechanism for referral of an
NOI when there is no responsible minister. Nor do the EAAP’s call-in powers apply when
there is no responsible minister. It is impossible for the NT EPA to obtain an NOI without
a responsible minister other than through a voluntary action by the proponent. This
shortcoming can, and has in recent times, cause embarrassment to the government and
the NT EPA.

The fourth shortcoming of the EAAP process is that there is no offence when an NOI is
not provided when, according to the EAAP, one should have been submitted.

These four shortcomings are compounded by there being no mechanism for stopping, or
ensuring appropriate environmental impact assessment when projects begin without a
referral for assessment having been made.

Only matters directly associated with recommendation 4 (i.e. call-in powers) are
discussed. Issues associated with assignment of responsibility for submission of an NOI
are provided under recommendation 7.

Call-in and associated powers need to apply to:

o failures to provide an NOI when appropriate i.e. when there is potential for
significant effects on the environment

e processes that ensure compliance with a call-in of a project i.e. penalty
provisions
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¢ remedial and enforcement actions, and enforcement of assessment requirements
on projects begun without having submitted an NOI when appropriate.

The call-in and associated powers need to meet the following qualjtative criteria:

and approval (presu )
one would reasonably be required’)."No mechanism is proyided for ensuring appropriate

reasog for establlshmg an independent regulafor (see section 1.2.1) (OECD 2014) Nor
is the re ion i i {T EPA Act; i.e. the NT EPA is to provide

Use of the call-i }inister for the Environment would not be seen to be

) iné public confidence in the objectivity and impartiality of the
decisions. These declsiong’would in some circumstances violate the competitive
neutrality required in regalation of both government and non-government projects and
may involve significant impact on particular interests that engender a requirement for
impartiality (i.e. place the Minister for the Environment in the position of having a conflict
of interest). These issues are even more important given that many ministers maintain
multiple portfolios with potentially competing interests.

The proposed allocation of a call-in power and power to implement a stop work order to
the Minister for the Environment are not in keeping with the existing situation where call-
ins are appropriately conducted by the NT EPA. The processes would inevitably be time
consuming and consequently not minimise environmental harm or impacts on the
proponent. This is likely to be inefficient, ineffective and would undermine the
independence of environmental impact assessment in the Northern Territory.

The third dot point would ‘enable the Minister for the Environment to impose, subject to
natural justice, enforceable conditions on a project in the event that a proponent does
not submit an NOI in response to a call-in’. There is a need for additional information
concerning what is proposed. The use of the word ‘condition’ in the review is related to
the conditions of environmental or project approvals. It is not used in the context of
environmental assessment. The following comments assume that the word ‘conditions’
refers to an environmental or project approval.

If used in this sense, it implies the minister would grant an environmental approval with
conditions without undertaking any environmental impact assessment. This is a radical
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departure from the review’s recommendations concerning the independence of the
environmental assessment process, the use of risk management and outcome-based
conditions, and the sectoral approval framework’s adoption of environmental approvals

place.

The recommendation does not meet the qualitative criteria for providing appropriate call-
in powers. It would replace the existing onerous process with a new onerous process
that is not timely, is allocated to an administrative level that is not proportionate to the
required action, and is contrary to the NT EPA Act’s intention of independent
environmental impact assessment. This is compounded by its placing the Minister for the
Environment in the position of having potentially conflicting interests when making a
decision.

The NT EPA supports allocation of the call-in powers to the NT EPA. This is more
efficient and effective than the recommendation and would not undermine the reason for
the existence of the NT EPA. It would not place an onerous burden on the NT EPA or a
minister to achieve a relatively simple outcome, and it would minimise negative
environmental outcomes as well as impacts on the proponent as appropriate. The
powers should include penalties for ignoring the need for an NOI and a call-in, penalties
for starting work without providing an NOI, a requirement to begin the assessment
process following a call-in and, if relevant, provide for rehabilitation of project sites for
projects initiated without submission of an NOI.
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Recommendation 5

The review’s recommendation 3

that is responsive to
the capacity to

Streamline the EIA process by creating a tiered assessment syste
the degree of environmental risk associated with particular deyelopment
manage the risks and the performance of the proponent, whi¢h would:

e remove the existing Public Environment Report (PER) process and make the EIA
process more flexible, with the capacity to selecitimeframes for assessment that
reflect the environmental risks associated with

e simplify EIA guidelines to focus on risk 8 g§essment and édyaptive management
responses rather than comprehensivefescriptions of the environment;

ase to eﬁqurage proponents to bring
>¢d arrangements that incorporate perfo

management

o failure to comment in the prescribed time should be regarded as concurrence with

the recommendations.

Comment on recommendation 5

The intent of recommendation 5, dot points 1 and 3 is to provide a flexible assessment
process geared to evaluation of the environmental risks of projects, and provision of risk-
based recommendations in the assessment report. Removal of the Public Environmental
Report (PER) from the assessment process as proposed in dot point 1 is essential. The
processes of the assessment bilateral arrangements with the Australian Government
Department of the Environment have rendered the PER to a form mimicking that of the
EIS. It has become more burdensome than originally intended and no longer provides a
simpler alternative to the EIS for less environmentally demanding projects.

Provision of an environmental approval based on an NOI, as proposed in dot point 3,
with additional information from the proponent is an appropriate response to the needs of
smaller, less environmentally demanding projects.

The tiers proposed in the recommendation do not provide for all recognised needs in
impact assessment. The NT EPA proposes that one of the following assessment
decisions be made on the basis of an NOI:

e no assessment required
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e assessment is required as an

o assessment on proponent information (API)

o environmental impact statement (EIS)
o strategic impact assessment (SIA)
o public inquiry

the environment according to specific triggers (risk criteria). This level of information can
be sufficient for an NOI to meet the requirements of its role—i.e. allowing the NT EPA to
determine the need for environmental assessment.

Neither the role of the NOI nor the information requirements associated with it should be
changed.

The difficulty with the existing system is that the only forms of impact assessment are an
EIS or an inquiry—both at the very high extreme of assessment processes.

AN NOI may document a project that does not require additional assessment because
there is no potentially significant effect on the environment. Some will have a low
potential for significant effects on the environment and others potentially more significant
effects that require more detailed assessment and consideration.

The NT EPA may need to seek additional information from a proponent to determine
whether an action (a project) has potential for significant impacts on the environment,
and if it does, whether the action is reasonably considered to be unacceptable or would
require assessment as an API, EIS, SIA or an inquiry.

Proponents whose projects are found to have no potential for significant impacts would
not require an environmental approval. These projects would be required to abide by
other existing environmental regulation.
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An API could be required when a proponent provides a proposal that has low and readily
mitigated significant effects on the environment. It would have to gain an environmental
approval from the Minister for the Environment. This would involve possible provision of
additional information (including an EMP) to the NT EPA and publieation of the
documentation and the NT EPA’s assessment report. The NT
provide the Minister for the Environment with the documentajt ssment report,

extensive, focus on the potential entvironmental effects of a particular industry or set of
environmental
approvals for industries inclugéd in the SIA.

The assessment could b€ undertaken by an individual, a company, a consortium of
companies/interests, & government agency, an industry assg€iation or other body. It
would be initiated ¢ an NOI providing information on the industry/industries relevant to
the SIA, desktop’environmental information and identification of potentially significant
environmentat effects. Terms of reference for the agsessment would be provided by the
NT EPA. The SIAWouId require public scrutiny and an assessment report from the NT
EPA. -

It differsNrom an EIS in that recommendations and draft conditions of approval would not
be specific\to any particular project or specific location other than a defined, probably
large, area. The environmental appygval issued by the Minister for the Environment
would adopt enwjronmental condjtions of approval for the relevant industries. Individual
proponents would\Qe able to yse the information gathered in the SIA and the approved
conditions, to provide.an NOf for a particular project in a particular site. Environmental
approval of that project\ceuld be based on an API, or potentially require additional
assessment depending on the adequacy of the SIA information (scale and detail) in
terms of the project and its applicability to the particular site, the conduct of risk
assessment and mitigation, and the level of uncertainty surrounding these assessments.

An unacceptable action would be one that is viewed as fundamentally and fatally flawed;
i.e. the consequences of its implementation are catastrophic and cannot be successfully
mitigated. Information would be assessed from an NOI, or as a recommendation based
on an API, EIS or SIA. If unacceptable, a draft statement of unacceptability would be
developed and provided to the Minister for the Environment following consultation with
the proponent. The Minister for the Environment would be required to make a decision,
in consultation with the portfolio minister and others as he or she chooses, that the
action was unacceptable or direct the NT EPA to assess the action with an EIS or other
assessment.

The recommendation’s second dot point, to adopt risk management and the process of
continuous improvement (adaptive management), is similar to recommendation 3’s dot
point 1.

Dot point 4 calls for an upgrading of the NOI to include development of ‘risk-based,
outcomes-focussed arrangements that incorporate performance-based adaptive
management practices.” As discussed under dot points 1 and 3 above, the role of the
NOlI is to provide sufficient information to allow the NT EPA to determine whether
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additional assessment is necessary. The NT EPA views the provision of elaborate NOIs
as potentially expensive and counter-productive for the proponent. The NT EPA’s
guideline on what should be included in an NOI does not encourage the use a risk
assessment process beyond the identification of potential impacts based on triggers (risk
criteria) for particular matters. If used, a full risk management approach \could provide
misleading outcomes based on inadequate data and assessment or devote time and
resources to matters that may be of limited significance.

Dot point 5 calls for recognition and rewarding of proyen good pkré‘ctice by allowing for a

assessment process provides its own rewards. N i SS

credibility in the eyes of the pub ic.

<

The rewarding of good practice, as stated in the review’s docum
recommendation, is app
by the NT EPA in the

eritation supporting this
opriate to regulation of approval conditions; and is implemented
elicensing context.

The recommengation’s dot points 6 and 7 relate to the XT EPA’s process for gaining
expert |nput d the NOI. process from government agencies. As discussed above, the
NOl is designed to provide information sufficient 1o allow the NT EPA to make a decision
about th€ need for |mpact assessment.

Providing a preliminary decision and draft-€onditions of approval in requests for agency
contributions is inappropriate. These two0 dot point recommendations seem to indicate
ft environmental approval. Any such draft proposals

assessment decision okg draft approval decision. It may not even be possible to make
such a decision, draft or otherwise. The draft decisions would be of limited utility to
agencies contributing the information, delay the NOI process and be of no importance for
projects not requiring an approval or requiring additional assessment. It would waste a
lot of people’s time and lead to proponents being given false hope.

It is inappropriate to make decisions, draft or otherwise, about environmental matters in
the absence of the required information.

The recommendation’s dot point 7 proposes an assumption of concurrence with a draft
approval decision when an agency fails to respond to a request for comment. This
recommendation is contingent on adoption of the immediately above proposal.
Implementation of the above proposal is inappropriate, and dot point 7 is not considered
further.

An option to terminate the consultation process in the absence of an agency’s input
would be useful. Use of this tool should be at the NT EPA’s discretion and depend on the
likely importance of the information being sought.
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The NT EPA’s views on recommendation 5
Adoption of recommendation 5 and its seven dot points would:

e require enhancement by broadening the proposed three-tiefedhassessment
structure to accommodate all assessment needs

lowering the credibility of'the prqponent and the assessment process in the eyes
of the publlc (rewarding good | pra‘cuce is more applicable to pégulation of approval

processes, as well as addition of an early
pSed is unacceptable

The NT EPA does not support the recommendations relating to the NT EPA’s seeking
comments on NOIs from other agencies.

Recommendation 6

The review’s recommendation 5

Create a clear trigger in the EA Act and the EAAPSs setting out the circumstances in
which an NOI (or a referral) is to be submitted to the EPA for consideration as to whether
environmental assessment and approval is required. The trigger should require referral
when:

e aproponent intends to undertake an action (or series of actions); and

e it is reasonable to conclude that the action(s) is likely to have a significant
environmental impact; and/or

e there is likely to be a significant impact on a matter of national environmental
significance.
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Comment on recommendation 6

These triggers already exist. The first and second dot points exist in the objective
(section 4) of EA Act:

nvironment

‘to the greatest extent practicable, that each matter affeefing the

industry and the community. It may be pdssible to enhance the clarity of the EA Act and
its objectivewhen it is re-written.

Recommendation 7

The review’s reco endation 7

Clarify the referral process to make it clear that a proponent has the responsibility to
either:

e submit an NOI for their project to the EPA themselves if there is likely to be a
significant environmental impact; or

e ensure that the relevant sectoral decision making agency has referred the action
to the EPA.

Comment on recommendation 7

It is most efficient and effective for the proponent to have responsibility for submission of
an NOI when a project has potential for significantly affecting the environment. It would
save time for the proponent by directly referring the project to the NT EPA rather than
detouring through another agency, and it would likely encourage greater compliance with
NT EPA requirements for appropriate content in an NOI, saving additional time and
double handling.

The second clause (dot point 2) may perpetuate the review’s and the NT EPA’s
concerns about certainty in responsibility for submitting an NOI. This clause is written
such that it may be impossible for a proponent to guarantee or even achieve. This clause
may be better constructed by providing an agency with a discretionary power to
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independently submit a referral when this has not occurred. This is as provided under
the Australian Government’s Environment Protection and Biodiversity Conservation Act
1999 (EPBC Act).

The NT EPA’s views on recommendation 7
The NT EPA supports implementation of the recommendati

referrals and provide a precautionary measure to ens
appropriate.

Recommendation 8

The review’s recommendation 8 2NN\ )

vy

The EPA should be empowered to publish-an “édgdgacy score card” concurréntly with a
proponent’s EIA documentation. This score/carq:

e should focus on the agéquacy of the-environmental risk asseséments and the
sufficiency or compléteness of the performance based mamagement

arrangements proposed; and

o failure to adequately address terms of reference

o deferral of critical data gathering until after sectoral project approval

o failure to undertake risk management and assessment according to the national
standard, including

o failure to provide objectives, identify risk criteria, identify and apply a
consistent measure of consequence, confused identification of impacts
and consequences, confusion as to the definition of likelihood

o failure to justify levels of likelihood and consequence

o failure to assess the levels of uncertainty associated with likelihood and
consequence estimates

o failure to adequately assess the effectiveness of mitigation measures

o estimates of risk that do not allow for comparison of the risk levels of
different potentially significant effects of the environment, preventing
informed allocation of resources to mitigation of different risks
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¢ no or insufficient baseline data to allow for detection of change following
initiation of operations

¢ inadequate sampling design and intensity used for data gatt
for monitoring

ering and proposed

e poor stakeholder consultation

e project descriptions that are insufficient or even inco"'ns'isktént, obscuring what
impacts may occur, their significance and pfoposed impact mitigation.

The net results are:

e deferral of assessment of critica
assessment

a poorly informed public

corrected. Notall proponents avail tHemselves of this opportunity. Those that do respond
tend not to correct the deficiencies, preferring to wait and see what happens and
undertake correctidgs during the supplement phase of the process. This effectively
prevents the public frem knowing and understanding the basis on which the NT EPA has
to make its assessmentdecisions. This is inappropriate and to the proponent’s
detriment.

The intention of the proposed ‘score card’ to correct these deficiencies is sound—i.e. to
inform the public on inadequacies in the EIS and provide proponents with the opportunity
to correct their EISs prior to submission.

There are two concerns with the recommendation as written.

The first is the use of a ‘score card’. This implies that a proponent would receive, and the
public would have access to, a card providing a score, for argument’s sake, of between
zero and 10, with five perceived as the passing grade. This is not helpful to the
proponent or the public, as even a single deficiency could be sufficient to require a non-
passing grade for the EIS.

What is needed is an ‘adequacy report’ providing the proponent with advice on which
components of the EIS are in need of addition to or correction of the material presented.
The great breadth of the deficiencies encountered in EISs requires that the adequacy
report not be limited to the small range of matters provided for in recommendation 8, dot
point 1. It should be based on all matters associated with the EIS.
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Recommendation 8, dot point 3 deals with two unrelated matters. The first is the use of
consultants in the assessment process and the second to public availability of
supplements to draft EISs.

The NT EPA uses consultants where practicable, especially when therg.is a need for
highly specialised advice not available in the NT EPA or NT GOvernment.

The practicality of using a consultant is strongly influenced by the short timefrages
imposed on the NT EPA when assessing an EIS. Use6f a consultant can delaythe
process, often by a considerable period. The propgrient bears the consequences Ih
terms of impacts on project timeframes and certainty.

An additional constraint is imposed by consdltants often being loath to be critical ofthe
work of other consultants, who may in tur be asked to.review the former’s EIS gUtput, or
who are competitors for work in the sarhe lndustry Consultants can also take-fonger
than doing it yourself, if agency hasthe skills avallable These are significant
impediments. \

There is a significant lack g ranspa?erjcy surrounding the materiglised by the NT EPA
to provide its assessmentreport. The supplementary material isfiot made available to
the public until after the assessment report is submitted to the’Minister for the
Environment and resSponsible minister.

<

The NT EPA’s vieWs onYetommendation 8
Adoption of recommendation 8 would:

o (be greatly improved by use of an adeqiuacy report rather than a ‘score card’ and
Py broadening the matters considefed in making the report

e improve the transparency of material (the supplement) used by the NT EPA
during its assessment of Ss.

Recommendatign 9

The recommendation ¥

The Terms of Reference for EIAs and the subsequent Assessment Reports should be
issued with clear statements about the length of time for which they will be valid. The
length of time should be based on the likelihood of significant change to material
environmental concerns.

Comment on recommendation 9

The NT EPA currently issues a statement of a validity period for each project’s terms of
reference for the EIS.

The NT EPA does not issue a validity period for an assessment report. It is critical that
an assessment report remain valid for a project until it ceases, or a change in the
circumstances of the project causes a change in or addition to its environmental impacts
that would require a new EIS. This is necessary for maintaining responsible
implementation of EIS recommendations and for providing the proponent with greater
certainty.

It would be helpful to have the capacity to invalidate an assessment report and
environmental approval if the project does not commence within a specified period of
time. It would also be helpful to proponents to have the capacity to gain minor alterations
to assessment report recommendations/approval conditions and for the Minister for the
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Environment to approve major changes to assessment recommendations/approval
conditions.

Improved clarity of the existing provisions for dealing with a signific
in a project’s effect on the environment would provide greater ¢
community and proponents.

potential change

The NT EPA’s views on recommendation 9

The NT EPA supports the imposition of a validity period on terms of reference for
V|ews a validity period for assessment report recg mendatlons as‘contrary to good

ISs. It

environment.

Recommendation 1

Both dot points of t
apply to any option forstpuctural change. The measures should be implemented in the
EA Act and if a sectoral environmental approval framework were adopted, in all sectoral
environmental approval legislation, unless there are good policy reasons to do
otherwise. This recommendation is basic to achieving the outcomes desired from
Recommendation 1, or any alternative structural option adopted.

The NT EPA’s views on recommendation 10

The NT EPA fully supports implementation of recommendation 10, irrespective of the
structural option adopted, its implementation through the EA Act and any sectoral
approval legislation as appropriate.

Recommendation 11

The review’s recommendation 11

Charge the NT EPA with assurance monitoring and reporting on the operation of the
system. This monitoring should have a performance improvement orientation, as
opposed to a compliance orientation, and should focus on:

¢ the integrity of the assessment system — in particular whether systems are in
place and operating effectively — to ensure that actions requiring assessment or
approval are being appropriately identified and assessed,;
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o the effectiveness of the sectoral one-stop-shops, including compliance with
transparency and reporting commitments;

achieve ESD outcomes;

e the extent to which the system is delivering risk-pased, adaptive and otitcomes-
focussed decisions ’

o the operation of relevant quality assuran arran(jements;'

e the extent to which proponents are emonst(ryakbly‘builaing community confidence;

v

Comment on reco meng\at”i”dﬁ' 7]
This recommendation is very similar to recommendation 1, dot point 8, which also

the substarce of what is intended to be monitored/’ Comments made under
ndation&,» dot point 8 will not be repeated here, where the focus is on what is to

high-level processes\of sectaral agency decision making. The assurance monitoring
(audits) is proposed toe sufficient to overcome the effects of conflict of interest in the
sectoral ‘one-stop-shop’ system.

The assurance monitoring is to be undertaken such that it is:
e not a compliance function
e not to review individual decisions
e to be oriented towards improving performance.

Two of recommendation 11’s eight dot points (2 and 7) could be monitored in this way.
An examination of the high-level performance functions proposed to be accredited
(recommendation 1, dot point 2) reveals nine matters that could be considered for the
assurance monitoring. Two of these are essentially the same as those provided in
recommendation 11. The nine matters are:

¢ legislation provides for consideration of environmental matters
e legislation permits the application and enforcement of environmental conditions
e the legislation permits consideration of ESD matters

¢ the agency has access to adequate skills and expertise
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e there is public consultation

¢ decision-making processes are documented and transparent

¢ there is a compliance and enforcement policy

e decision makers publish a statement of reasons ford
translation of assessment report draft conditions ihto approval conditio

e proponents to provide annual reporting on jn

plementation of approval
conditions. \

<

It is not intended that these be viewed as the total number of possible high-level
standards that could be developed and cehsidered. The dot points above conce
agency processes might well be converted intd‘q larger number of minor steps that could
be audited, or other matters included. The(dot points above allow evaluation of the

potential value of the assurance monitoring proposed.

It would be an easy matter 1o detern"iin‘éfWhether a sectoral agencyhad implemented the
high-level minimum stangérds (i-e. yes or no). This alone could 70t be used to determine
the more important queStions of whether these tools were usgd appropriately or whether
the system was woyKing effectively.-This would require exarhination of the nature of the
decisions and oyttomes. of those decisions. This capacjty is precluded by the review's
recommendations on'the nature of the audits. Nor wodld the recommendation on what is
to be evalyated allow ft\j‘rdetermination of whethegthe tools were applied in all, some or
none of e situations that required their application. If there were no record of a tool
being dsed, it does not mean there were no gituations where it should/could have been
used. The recommendations seem to rateaving the tools above the appropriate and
effective use of those tools. The latter would not be subject to the assurance monitoring
(audits).

Recommendatior\11’s five maitérs that could not be effectively audited according to the
review’s recommendations (yécommendation dot points 1, 3, 4, 6, and 8) are:

e to ensure that attions requiring assessment and approval are being
appropriately identified and assessed (this requires evaluation of the decision
made and its outcomes)

e to ensure that the operation of risk management arrangements are robust, well-
modulated and used to achieve ESD outcomes (this requires evaluation of
multiple decisions and the outcomes)

e the extent of delivery of risk-based adaptive and outcome-based decisions (this
requires evaluation of multiple decisions and the outcomes)

e the extent to which proponents demonstrate building community confidence (this
is entirely focussed on decisions and outcomes)

e the effectiveness of compliance and enforcement monitoring and reporting (this
is entirely focussed on decisions and outcomes).

These are all important questions. Answering the questions would take a lot more than
the review's recommendations allow.

The assurance-monitoring recommendations proposed can only hope to achieve a minor
level of public reassurance. That reassurance would be undermined by unacceptable
environmental outcomes that could not be detected using the proposed
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recommendations. It could show that a sectoral agency has (or perhaps not) the desired
set of tools (many of which would be publicly available through the accreditation
process) and some (or all) of which were seen to used (or not used) without an ability to
record whether the tools were appropriately used (provided good otdtspmes). The only
outcome of the process would be that the agency, as expected from the.accreditation
process, has the opportunity to behave well. It has very little t6 do with impgoving public

The purpose of the assurance monitoring (audits) is
credible functioning of a sectoral approval framewg

. Aqhieving that purpose requires a
The required Ievel of audit is

continuous, high-level
confined to highly sp

The NT EPA’ views on vr‘ecommendation 11

Adoption of commehdqtiqn 11 would require careftl evaluation of decisions and
outcomegto achieve a significant increase in publfic credibility. The NT EPA does not
suppogt'the assurance monitoring as proposed.

The NT EPA recognises an urgent need for enhanced audit powers to be included in the
EA Act. Audits should be focussed onKnown cases of environmental concern.

The adoption ofa single environpaental approval issued by the Minister for the
Environment with sopmpliance and enforcement functions undertaken by the NT EPA,
and the transparencyj\measures associated with this model, including public reporting
against approval conditioris, supported by appropriate auditing powers in the EA Act,
would provide the necessary public credibility of the system.

Recommendation 12

The review’s recommendation 12

The overall capacity, capability and robustness of the NT environmental management
system will be enhanced if there is a clear separation between the role of independent
environmental assessment and provision of advice to Government on environmental
policy. This can be achieved by:

¢ confirming the operation of the EPA as an independent Board with a dedicated
Chair;

e supporting EPA Board Meetings with a dedicated Secretariat responsible for
managing meetings, recording decisions, and liaising with the Department, much
in the way that Cabinet Secretariats operate;

¢ confirming the requirement that the Chief Executive of the Department of Lands,
Planning and the Environment provide the EPA with all the necessary logistical
and professional support to perform its functions including assurance monitoring
functions as well as other specified regulatory functions;
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e ensure that environmental policy development, including the development of
guidelines and compliance and enforcement policies is performed within the
Department of Lands, Planning and the Environment under the direction of the

responsible Minister; and /\€
e as with other respected independent statutory bodies the EPA’s back office

support, including professional and technical expertise, and administrative
services, will continue to be provided by the Iiyfﬁepagtment.

Comment on recommendation 12

Recommendation 12 is focussed on the roles; resp@ﬁéribii“litiés and functioning of th
EPA. To evaluate the effects of recommendation 12 -0on the independence of the T

for there to be clarity as to the existjng roles, responsibilities and functioning of the NT
the NT EPA Act.

objectives'the NT EPA is to achieve, the level of
independence it is able toimplement iniits functioning, the roles
and the limits imposed,6n that role; the support provided for i
EPA’s role in administering that support.

protection\egimme of the Territory.

To achieve these objectives, the NT EPA is established as an independent body
corporate. It is not subject to the direction or control of the minister in the exercise of its
powers or the performance of its functions, or the direction or control of the minister in
the exercise of a member's powers or the performance of the member's functions.

The NT EPA'’s functions are to advise and report to the minister, undertake functions
associated with environmental assessments and the management of waste and pollution
conferred on the NT EPA under NT EPA Act, or any other Act, and to perform any other
functions conferred on it by NT EPA Act or any other Act.

Advice to the minister must be provided at his or her request, and may concern:

e achieving appropriate and effective environmental policy and management
for the Territory

¢ legislation related to the environment and its administration

e issues affecting the Territory's capacity to achieve ecologically sustainable
development

e emerging environmental issues
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¢ the cumulative impacts of development on the environment

or

e any other matter related to the objectives of the NT

The NT EPA may provide the above advice to the minister on its own initiatiye. The NT
EPA must also respond to ministerial requests to inquire i )
aspect of environmental quality in the Territory.

V&
\

qtion When prowdlng advice to the

_* w’ /.

S andff"staﬁdar}ds for environmental

The NT EPA may take the following into conside
minister:

¢ the need to adopt objectives, targe
management that are:

e government economic policies and priorities for the Territory

e any other matters the NT EPA considers relevant.

The NT EPA may make guidelines about its administrative practices and procedures,
which may include guidelines that provide for dealing with culturally sensitive or
commercial information.

To achieve its objectives, the NT EPA must be, and is, empowered to implement the EA
Act, the WMPC Act and the Environment Protection (Beverage Containers and Plastic
Bags) Act.

The Chief Executive (currently the CE for DLPE) must provide the NT EPA with staff and
facilities to enable it to properly exercise its powers and perform its functions. A staff
member provided to the NT EPA is subject only to the direction of the chairperson in the
conduct of his or her duties for the NT EPA.

The NT EPA is responsible to the Legislative Assembly. This is achieved by the
chairperson providing the minister with an annual report of its performance. The minister
must table the report in the Legislative Assembly.
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The OECD (2014, page 57) highlights the potential risks of undue influence and loss of
trust when an independent regulator is supported by ministry (departmental) staff. These
include:

e ‘risks to the quality of decision making due to the quantity’and quality of services
provided by the ministry (department) or by constraints’on the regulator’s ability
to fully control the resources at its disposal

e risks of inappropriate information exchange betiveen staff working for the
regulator and ministry (departmental) staff; for example; staff involved in
decisions related to funding of external badies and risks that staff may be
conflicted by apparent differences in the approach or interests of the ministr
(department) and those of the reg

ed tofser{\‘/e the regulator’s needs are
of the department.

Both are of concern when staff alloca
or sequentially serving similar need

gncurrently

The NT EPA views these risks‘as presenting-significant concern to the authority’s

integrity and recommends that the staff supporting the NT EPA’s legislated functions not
be put in the position of attempting 1o serve two masters. This ¢cguld only be achieved by
establishing the NT EPA as a fully independent body with cgrfrol of its finance and staff.

The NT EPA Act€learly provides for the minister to requést and receive, or the NT EPA
to voluntarily pfovide advice on, policy (including guigélines and compliance and
enforcement guidelines)-and legislative matters. This review is a good example of this
role being implemented.

OECD {R014) endorses the provision of poficy advice by an independent regulator. This
is provided on the basis of recognition of practical considerations related to the location
of relevant hyyman resources. It describes the process as one of the independent
regulator providing advice to the minister and the department providing for formal
drafting and develgpment prior t6 being re-submitted to the minister. It also appreciates
and supports the valye of cgrsultation between the department and the regulator during
the drafting and developmeént of the policy. This is how policy development is undertaken
when suggested by the NT EPA; however, there is no formal provision for consultation
between DLPE and the NT EPA.

The Western Australian Environment Protection Act 1986 avoids the inefficiencies and
staff duplication inherent in the current processes. The Western Australian Act provides
for the independent EPA to provide policy advice at the behest of the minister (or the
EPA) by drafting the advice, including statutory instruments. To ensure recognition of
independence, the draft is published (including in the Gazette) and public consultation
undertaken. The draft is revised as appropriate, published (including in the Gazette) and
submitted to the minister as a draft. The minister may undertake consultation if the draft
varies greatly from the first draft or can set up a consultative committee. The minister
may approve or not approve the draft or seek reconsideration by the EPA.

This process in open, transparent, accountable and is seen to maintain the WA EPA’s
independence.

The Victorian Environment Protection Act 1970 established the Victorian EPA and
provides for the Governor of Victoria to assent to regulations developed by the Victorian
EPA.

The current Northern Territory procedures for providing and finalising policy advice to the
minister requires duplication of services provided by the NT EPA and DLPE, or imposes
conflicts of interest on staff from sequential or concurrent direction by DLPE and the NT
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EPA. Formalising and extending the procedures of the NT EPA’s policy roles would
provide greater transparency and efficiency and avoid potential loss of ministerial and
NT EPA credibility.

when viewed collectively with the other recomme dationéveyre taken mean:

e reduction in the resourcing of the NFEPA to a sécret’ériat to manage NT

e provision of other services (j
control of the departmen

and.the NT EPA Act, this would undetmine the credibility of
the NT EPA. It would p€ based on fstaff providing departmental outcomes, or outcomes
onflicted with departmental agendas (i,

that the Westem AUstralian Environment Protection Act 1986 be reviewed as a
basis for providing a more transparent and efficient process for providing the
minister with policy advice

¢ that the most effective way of protecting the independence and transparency of
the NT EPA is to establish it as a fully independent regulatory body managing its
own financial and staffing matters.

Recommendation 13
The review’s recommendation 13

The Government should consider modernising the approach to managing the impacts on
threatened species currently set out under the Territory Parks and Wildlife Conservation
Act. This would include consolidating the threatened species management functions.

Comment on recommendation 13

This improvement would increase certainty in implementation and operational
management of project approvals, and it would likely allay significant community concern
in relation to threatened species management.
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The NT EPA’s views on recommendation 13

The NT EPA supports recommendation 13 and recommends that the reform include
threatened ecological communities and general biodiversity matters, not just threatened
species.

Recommendation 14

The review’s recommendation 14

The NT should develop an environmental offsets peficy as‘a priority, based on the
“avoid, mitigate, offset philosophy”. In the interi

Commonwealth Offsets Policy.

Comment on reco mendat’i"oh 14

Adoption of the Australian Government s policy would provide an efficient way to meet
the offsets requifements of a proposed bilateral agreepfent on environmental approvals
with the Australian Government’s Department of Environment. The government should
consider etherLtheAustrallan Government’s offSet policy meets the Northern
Territopy’s requirements, and if not, mvestlgat alternatives. The second dot point may
provide an effective solution for the NT. Its lifmitation is that offsets exist for the duration
t. This will create a community‘expectation for continuation of ongoing
management post-project.

The NT EPA’s\views on recegmmendation 14

The NT EPA suppoxts the reeommendation but recommends consideration of
government’s objectives agsociated with adoption of the Australian Government’s policy
and whether these might be met in another way within a relatively short time.

Recommendation 15

The review’s recommendation 15

Strengthen long term strategic land use planning so that environmental considerations
and constraints — including threatened species impacts — are considered when strategic
land use decisions are being made. This could be done at the time of formulating
strategic area plans and/or planning scheme amendments. The resultant plans and
policies should promote ESD of future urban land.

Strategic Planning documents should clearly set out the environmental constraints
associated with the planning area, level of environmental risks associated with the
development concept, and establish a set of outcome performance criteria to be met by
individual developments under the plan.

In order to comply with the proposed Approvals Bilateral (cl 8.2) the NT Government
should work towards ensuring that all environmental information is discoverable,
accessible and re-usable by the community, proponents and other Government
agencies.
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Comment on recommendation 15

The intent of the recommendation is sound. Strategic land use planning in the Northern
Territory recognises environmental and other issues to the extent determined by

available information. The constraint is the level of available inforpaatiog, including the
scale and abundance of those data. Within this constraint, the Ferritory’s\strategic land

A number © [ actively involved in the development and digital
mendation.

extent to which is couldde implemented and the cost effectiveness of doing so. A more
credible approach would be for government to undertake an SIA as the NT EPA
proposes for the impact assessment processes (i.e. an independent environmental
assessment as is required under the EA Act and NT EPA Act).

Recommendation 16

The review’s recommendation 16
The Planning Act should be amended to:

e require strategic planning to, as far as possible, establish outcome-based
environmental performance standards that will apply to subsequent
developments. The standards should cover management of at least the potential
significant impacts on matters of National Environmental Significance, NT
threatened species and communities, water resources, natural environments and
habitats. Standards could also include management of construction impacts such
as noise and dust;

e require consultation with the EPA during the strategic planning process on the
environmental risk assessment and performance standards. Moreover, the
Government may also wish to require the EPA to make recommendations to the
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Minister whether the plan:

o has considered all relevant environmental risks;

o has factored these risks into the final design appr

o and that, if implemented, the scheme is not likely to jeopardise continued

o that the outcomes will not be inconsi
s at the;;ibr’ivinvgsytage of developmen
nt development is ecologically sustajpable.
D decision should be published along'with

with the aim of ensuring that subse
The assessment and associated
the zoning decision; and

e exempt land developmen ;
assessment by the EPA(in circumstances where the environm
been assessed during the zohjcig‘.

tal risks have

<

Comment on rec

This recommen
provided und

mefaatiom A6
tion is cloéely related to recommendations 15 and 17. The comments
those‘*zr\ecOm‘mendations apply equally’to recommendation 16.

The NT EPA’s Qié\i{s on recommendation’16

The EPA’s views-on recommendation 167are the same as those expressed on
recommepdations 15 and 17.

Recommexdation 17

The review’s recommendation17

Outside the areas subject td planning controls, the Department of Lands, Planning and
the Environment, in consultation with the EPA, the Department of Mines and Energy and
the Department of Land Resource Management, should undertake high level bioregional
strategic environmental assessments. The purpose of such assessments should be to
facilitate strategic environmental risk analysis and establish the environmental
performance guidelines that subsequent development projects in these regions would
need to meet.

Comment on recommendation 17

As with recommendation 16, this proposal can only be credibly implemented through a
publicly acceptable process. The proposed activity is recommended to be done in
consultation with the NT EPA. It is not clear what ‘consultation’ means. It is appropriate
for the DLPE to be the proponent of such a process on its own behalf, if it is subject to
formal, independent, strategic environmental assessment under the EA Act i.e. under
terms of reference with formal provision of a recommendation report etc. to the Minister
for the Environment. DLPE control over the assessment of the SIA inevitably causes
conflicts of interest with its planning and approval roles for industry and government
projects.

The failure to use an SIA would lead to individual developers having to undertake full
environmental impact assessment for individual developments. They would not be able
to access the simplified processes offered following an SIA.
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Use of an SIA would ensure that the assessment would be conducted in a focussed,
cost-effective manner. It would avoid costly data gathering lacking focus on the needs of
particular industries or areas of land. The assessment could also be initiated by a private
industry corporation, a consortium of companies, or an industry asgosjation as would
occur when a normal EIS is required. Government should not ng€essarily pay the bills.

The NT EPA’s views on recommendation 17

The NT EPA fully supports the intent of recommendatioh 17. The proposed
implementation of the recommendation has not congidered all.the necessary variakles
and lacks focus. The recommendation could proyé cost ingffecti\fe if implemented a
proposed. \\Y/4

conflicts of interest.

Recommendation 18

‘ ining Management Act
where the Ministerfor Mines and Energy grants project apd environmental approval to

to:

are risk-based and outcome-focused. Actions to manage environmental risk
must be expressed in clear terms with performance statements that can be
monitored effectively;

e increase transparency and confidence in the process by providing public
Statements of Reasons for key decisions including:

o the decision to, or not to, refer mining management plans to the EPA;
and

o the judgement about the acceptability of the environmental controls in
mining management plans;

¢ the likelihood that the anticipated residual environmental impact is as low as
reasonably practicable;

e publication of the environmental impact management sections of mining
management plans. Commercial-in-confidence exemptions should be strictly
limited;

e publication of annual mine environmental management performance reports
prepared by proponents; and
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o development of a compliance reporting strategy that facilitates appropriate
publication of compliance audits.

Comment on recommendation 18
The dot points are directly related to recommendation 1’s regtired minimum standards of

necessarily providing the public
voluntary reporting under the P€troleum Act. Standards need to be egtablished to ensure

are as low as reasonably practicable; i.e. there are no additional practlcal
measures that could reasonably be taken to reduce risks further.’

Recommendation 19

The review’s recommendation 19

Streamline the requirements for mining management plans and environmental mining
reports so that they can be used as the Nol under the EA Act. This will remove the
considerable duplication currently undertaken in preparing multiple documents covering
essentially the same issues.

Comment on recommendation 19

Mining management plans (MMPs) and environmental management plans (EMPs) have
purposes that differ from those of NOIs.

MMPs/EMPs are designed to allow the regulator to determine the adequacy of, and
allow implementation of, environmental management. AN NOI is designed to allow the
NT EPA to determine the need for environmental assessment (e.g. an EIS). These
different purposes have a limited compatibility, and combining two into one document is
usually unsatisfactory and onerous for the proponent.
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The incompatibility usually results in the NT EPA not receiving information appropriate
for determining whether there is a need for an EIS. This often results in the NT EPA
having to request additional information from the proponent.

ation that is of no
e additional

It also means that a proponent has to produce a large amount ofinfor
relevance to the determination of needs for environmental ass€éssment.

NOL. It should be the proponent’s responsibility t¢’submit an NOI to the NT EPA It would
be less onerous on the proponent, more quick ?

The NT EPA’s vie recommendation 19

The NT EPA views the existing process of melding the functions of an NOI and an MMP
or EPM as unlikely to provide an efficient outcome for proponents. AN NOI is no more
suitable as an MMP than an MMP is as a substitute for an NOI. EMPs and NOIs meet
divergent needs and contain divergent content. It is more efficient and effective for
proponents to provide NOIs directly to the NT EPA.

The recommendation should address the more serious issue of duplication of processes
used to develop EMPs during the EIS process and the environmental components of an
MMP. This significant problem for proponents could be alleviated by:

¢ the government adopting the NT EPA’s guidelines on content of NOIs and EMPs
as regulatory material

¢ adoption of recommendation 7 placing the onus for provision of an NOI on the
proponent

e proponents developing the mining component of MMPs in parallel with the
development and approval of EMPs through the EIS process.
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Recommendation 20
The review’s recommendation 20

cale of
interventions.
annual
encies

Grant approval to mining management plans for periods related to'th
environmental risks and the likely effectiveness of proposed mahageme
These approvals should be granted for periods of up to five years, subject
performance reporting, to reduce transaction costs for in stry and approval
without increasing environmental risk.

Comment on recommendatlon 20

The NT EPA’s views on rec mmendatipn 20
The NT EPA supports this recommendation,

€

Recommendatign 21 V¢
The review’s rec

Consider amerding the Waste Management and Polldtion Act and the Water Act to
create a single regulatory regime for management 6f mine site water, waste and
pollutionBoth on‘and-off-site. Responsibility for &dministering this arrangement might be
delegated to the Department of Mines and Energy under appropriate monitoring and
reporting arrangements when the Acts arg-triggered by mine-related activities.

pollution across all i
petroleum under the C Act is a critical first step to allow equity and certainty in the
application of environmental management of these issues.

The proposed amendments would be most efficiently implemented as applying to
management of all pollution or waste management related to significant environmental
effects conditioned in a single environmental approval, and all pollution and waste
matters in sectors not having legislation to manage environmental effects. The Act would
not apply when sectoral legislation provided for management of environmental matters
and the effects of pollution and waste that were less than significant and not subject to
conditions imposed by a single environmental approval.

The above regulatory change needs to be complemented with removal of contaminated
water discharges from the Water Act. The Chair of the NT EPA currently holds a
personal delegation from the Controller of Water Resources for implementation of the
sections of the Water Act associated with discharge licensing. The relevant sections of
the WMPC Act would need to be reviewed to ensure that appropriate amendments were
put in place to deal with discharges if necessary.

It would also require improved clarity about the application of the WMPC Act in relation
to the Marine Pollution Act; i.e. marine pollution from sources other than those related to
the MARPOL Agreement.
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The equity and certainty of regulatory application under this recommendation should not
be undermined by transfer of the WMPC Act to a sectoral agency; i.e. one that would
inevitably be subject to conflicts of interest.

The NT EPA’s views on recommendation 21

The NT EPA supports the intent and implementation of the rgcommendation, subject to:

e require public reporting of performance monitoring; and

enforce conditions.

Comment on recommendation 22

The NT EPA considers that these high-level minimum management standards are
critical requirements for all environmental approvals, irrespective of what structure the
government adopts for the environmental management framewaork.

The NT EPA’s views on recommendation 22

The NT EPA supports the intent of the recommendation while recognising that their
application is unlikely to overcome the conflicts of interest that characterise the sectoral
approval framework. It should only be implemented following more detailed
consideration of appropriate ways in which to implement the reforms and the associated
costs and bureaucratic requirements.
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APPENDIX C: ASSESSMENT OF RECOMMENDATIONS AGAINST OBJECTIVES

OF THE REFORMS

Assessment of the review’s recommendations and associated dot points in relation to the assessment’s objectives (Y=yes, N =no, E =
an existing practices/legislation or not requiring legislative amendmen

Rec Dot Effective & No conflict Promotes Provide Helps meet Promotes Comments
point efficient of interest equity certainty & national ESD
é:‘ﬂedibility obligations
1 The sectoral approval framework does

XA

not meet the performance criteria.

Minimum standards are appropriate;
accreditation is not.

Minimum standards are appropriate;
accreditation is not.

Environmental approvals should be
granted by the Minister for the
Environment.

Appropriate if implemented under
environmental approval by the Minister
for the Environment.

Appropriate if implemented under
environmental approval by the Minister
for the Environment.

Alternative provided.

DRAFT ADVICE REGARDING DR ALLAN HAWKE’'S REVIEVW OF THE NORTHERN TERRITORY'S
ENVIRONMENTAL ASSESSMENT AND APPROVAL PROCESSES




Rec

Dot
point

Effective &
efficient

No conflict
of interest

Promotes
equity

Provides
certainty &
credibility

Helps meet
national
obligations

Promotes
ESD

Comments

E

Z m| m| m

Z| m| m| m

-
5N

E
E
N

Z| m| m| m

The role of the NT EPA should not
change as proposed under the sectoral
approval framework.

Not practical under the sectoral approval
framework.

Alternative for enhanced audits is
provided.

Not practical under the sectoral approval
framework.

Intent appropriate only; proposed
implementation is inappropriate.

Proposed implementation is
inappropriate.

Proposed implementation is
inappropriate.

Alternative provided.
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Rec Dot Effective & No conflict Promotes Provides Helps meet Promotes Comments
point efficient of interest equity certainty & national ESD
credibility obligations
1 N N N N N N Alternative provided.
2 N N N\ N N Alternative provided.
3 N N N N N Alternative provided.
P—
4 N N )V <<"\\ N N N
Z2 NN
5 N N N N Only useful in implementation of
’ conditions.
/a\\"4
6 N N ?\VN) N N N
7
7 N /N Q/@N N N N Useful as an option.
777 N
6 E Requires regulatory improvement.
7 Intent is appropriate.
N Alternative provided.
8 Score card is inappropriate; alternative
provided.
Should focus on all matters.
Score card inappropriate; timing of
action endorsed.
9 Alternative provided.
10

Only for environmental approvals by the
Minister for the Environment.
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Rec Dot Effective & No conflict Promotes Provides Helps meet Promotes Comments
point efficient of interest equity certainty & national ESD
credibility obligations
2 Only for environmental approvals by the
Minister for the Environment.
11 N N N Alternative provided.
1 N N N Additional matters need to be included.
2 N N N Additional matters need to be included.
3 N 9 N Additional matters need to be included.
4 N N N Additional matters need to be included.
5 N N N Additional matters need to be included.
6 N N N N Additional matters need to be included.
7 N N N N Additional matters need to be included.
8 N N N N Additional matters need to be included.
12 W N N N N N Alternative provided.
1 Nb‘)\) N /N N N N
2 N N N N N N
13 Should include threatened ecological
communities and biodiversity in general.
14
15
1 E E E E E E
2 E E E E E E
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Rec Dot Effective & No conflict Promotes Provides Helps meet Promotes Comments
point efficient of interest equity certainty & national ESD
credibility obligations
16 1 N N N N N N Alternative provided.
2 N N N V\T\ N N Alternative provided.
3 E E E E E E
17 N N /{\ N N N Alternative provided.
18 N N N G/W N W\ N
1 N N /(\ \/ N /r N
" )]
2 N }/ 4 N N N N
3 N N (\ v N N N N Appropriate for environmental approval
k\ \ ) ) under Minister for the Environment.
o\ W/
4 N , \(\,.--NL — N N N N Appropriate for environmental approval
< \ \<_\ under Minister for the Environment.
5 N ") N N N N N Appropriate for environmental approval
N\ /) under Minister for the Environment.
\
6 { \I\T\J g N N N N Appropriate for environmental approval
e \ ./ under Minister for the Environment.
[C ” ;‘\“L\‘
7 J N N N N N N Appropriate for environmental approval
- under Minister for the Environment.
N N N N N Appropriate for environmental approval
under Minister for the Environment.
20 E E E E E E
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Rec Dot Effective & No conflict Promotes Provides Helps meet Promotes Comments
point efficient of interest equity certainty & national ESD
credibility obligations
21 N N N N N N Delegation should not be subject to the
proposed conflict of interest. Should
include transfer of discharge licensing
from Water Act to WMPC Act.
22 N N N P~ N N N Appropriate for environmental approval
</) under Minister for the Environment.
1 N N (/ N N Appropriate for environmental approval
h\// under Minister for the Environment.
7aN\\N
2 N N NP \N) ) N N N Appropriate for environmental approval
(// under Minister for the Environment.
3 N N/ (‘ N N N N Appropriate for environmental approval
A\ ) ) under Minister for the Environment.
4 N N\ {lij; N N N N Appropriate for environmental approval
< 75\ under Minister for the Environment.
P >
5 N~ O b N N N N N Appropriate for environmental approval
\ / under Minister for the Environment.
R\
6 , \ NX ) g N N N N N Appropriate for environmental approval
(\, \-/ under Minister for the Environment.
{C \
\ ) )
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APPENDIX D: REGULATORY AGENCIES AND
LEGISLATION/FUNCTIONS POTENTIALLY
APPLICABLE TO DEVELOPMENTS OCCURING IN
THE NORTHERN TERRITORY

e Department of Mines and Energy

o Mining Management Act

Yy~
e Northern Territory Environment Protection Authority //&\@
o Environmental Assessment Act \O
o Waste Management and Pollution €on ﬂ@
e Aboriginal Areas Protection Authefity A&O/
o Northern Territory Sg red/@\@
e Department of Primary, du;t{/yﬁx\nskf/iﬁéries

N

o Fisheries s JANKD
<02\/

e Department of Transp \
o ontr% Act

e Department of

o Envitonmental and Public Health Act

e Department {nd the Environment

o Heritage Act
o Marine Pollution Act
o Crown Lands Act
e Department of Land Resource Management
o Water Act
o Territory Parks and Wildlife Conservation Act
o Soil Conservation and Land Utilisation Act
o Bushfires Act
o Pastoral Land Act
o Weeds Management Act
e Power and Water Corporation

o Power and water supply
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e Local governments
o Local roads, waste disposal, stormwater

e Aboriginal land councils

o Aboriginal Land Rights (Northern Territory) Act 1976
o Native Title Act 1993
e The Australian Government’s Department of the Enyifon

o Environmental Protection and Biodiversit
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APPENDIX E: NT EPA RECOMMENDATIONS FOR
AN ENVIRONMENT PROTECTION ACT

Environment protection Act

e ‘Decision maker’ refers to any person or entity that is required to issue a project
approval but does not include‘the Aboriginal Areas Protection Authority. As
examples, it includes the Minister for Mines and Energy under the Mining
Management Act and thé Development Consent Authority under the Planning
Act.

e ‘Portfolio minister’ refers to the minister identified in the Administrative
Arrangements Orders as having responsibility for an area of government relevant
to the project. There may be more than one portfolio minister for any given
project.

e ‘Advisory bodies’ refers primarily to government agencies but may include other
organisations (such as cooperative research centres) that may have relevant
information or experience.

Preliminary drafting instructions

1. The primary objective of the Act will be to ensure ecologically sustainable
development.

The primary objective would be achieved by:

e applying the core objectives and principles of ecologically sustainable
development
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e application of the avoid, mitigate, offset hierarchy

e establishing risk management as a fundamental component of environmental
assessment and management processes

decide whether the p
process.

A decision maker may refer a project if they are of the view that a proponent has not
referred the project and it should be referred.

The NT EPA may write to the proponent directing the project be referred where the
proponent has not referred the project (‘call in’). Failure to comply with such a
direction is an offence.

Offence provisions to be included for proponents who do not refer proposals
(including provisions requiring a proponent to ‘make good’ any damage caused by
proceeding without an assessment).

A person who is required to refer a proposal for consideration must not commence
works that would implement the proposal until a decision has been made on that
referral. This should be an offence provision.

The Act is to apply to ‘proposals’. Proposals do not include activities that are
required in the collection of environmental data, provided that those activities do not
have a significant impact on the environment. ‘Proposals’ will include projects, works
developments and may include policies, programs or groups of projects (for the
purposes of strategic impact assessment, SIA).
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10. The NT EPA is to be able to seek further information from the proponent in order to
make a determination on whether assessment is required and if so, at what level.

11. The Act is to incorporate the following types of assessment decisions:

e no assessment required

e assessment is required as an
o assessment on proponent information (API)
o environmental impact statement (EIS)
o strategic impact assessment (SIA)
o public inquiry.

are to be removed.

<.

13. The NT EPA may make g’ assessment ’deC|S|on that an action is“Unacceptable using
information contained jr'an NOI (\Mth or without additional prggonent information) or
material submitted guring the conduct of an API, or draft E|3 or draft SIA, or
supplement, or ap furtherx|nf0rmat|on

14. An unaccepjable a iorn\ls .one reasonably considers
flawed; i.e<has significant impacts of that canno
conseqyences that are catastrophic/extremel

d to be fundamentally and fatally
e successfully mitigated, and has
erious or irreversible.

15. The NT EPA must prepare a draft statement of unacceptability after making an
assessment decision that it views an action as unacceptable.

16. The purpose of the draft statement of unacceptability is to document and
demonstrate that the\impacts and consequences of implementing a proposal cannot
be adequately mitigated ang‘are of such significance that the action should not
proceed. The rules of procedural fairness would apply.

17. When the NT EPA considers that a strategic assessment or public inquiry is
required, it is to consult with:

e the Minister for the Environment
e the proponent.

18. The NT EPA may, at its discretion, undertake its own investigations/inquiries and
seek advice from advisory bodies or other relevant experts in making a
determination of the assessment decision.

19. An NOI must describe the characteristics and causes of all identified potentially
significant impacts including:

e the scope of the proposal

¢ the type, magnitude, duration, frequency and extent of the potential
environmental impacts of the proposal

¢ the significance and nature of the surrounding biophysical environment
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¢ the potential for on-site or off-site effects on the environment

o the extent to which there is existing information regarding past projects and
current proposals with potential or actual environmental impacts of a similar
nature, and determination and mitigation of potential for cumulative impacts

potential economic, social and cultural impacts

addressing, as far as possgible, all specific impacts and the cumulative impacts of
development) but also to reduce requirements for individual EIS assessments over
time. Following an SIA, future specified developments in the area may result in the
following assessment decisions:

e no assessment required
e assessment on proponent information (API)

e an EIS for developments that are not specified in the SIA or that potentially
cause additional or different significant environmental impacts

or
¢ the action is as proposed unacceptable.

26. Specific provisions that identify which party bears the initial cost of an SIA and how
that party can recover costs from subsequent beneficiaries of the assessment will be
required.
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27.

28.

29.

30.

31.

32.

33.

34.

35.

An assessment by public inquiry may consider all impacts of the proposal or may
consider only specific impacts. It may be used as an assessment method in itself or
be used in combination with assessment by EIS or SIA.

An inquiry is to be established through the appointment of an appropriate person to
lead the inquiry. The appropriate person is appointed by the NT EPA’and may not be
a member of the NT EPA. Before appointing the appropriate person, the\NT EPA

reference. The commepts are to be‘considered by the NT EPA¢in the finalisation of
the draft terms of refefence before they are issued to the proponent. A summary of

The NT EPA may "b/ljbli‘sh 7pu"'blic submissions on dfaft terms of reference. A person
making,d submission. may request that all or paft of the submission is withheld from

extend the validity periad.

The NT EPA may seek public comment or the advice of experts as part of its
assessment of whether to extend the validity period or make amendments to the
terms of reference. Any costs associated with making a determination are
chargeable to the proponent.

On receipt of the draft EIS or draft SIA, the NT EPA will prepare an adequacy report.
The adequacy report will provide a high-level analysis of the NT EPA’s view of the
adequacy of the information presented, with specific reference to whether or not
information addresses the terms of reference. The adequacy report is not a detailed
analysis of the quality of information presented in the draft EIS or draft SIA for the
purposes of impact assessment by the NT EPA.

The proponent is to publish a draft EIS or draft SIA for public comment. The draft EIS
or draft SIA is to be published for a period determined by the NT EPA but not less
than 30 business days as directed by the NT EPA. The proponent is to publish a
notice regarding the publication of the draft EIS or draft SIA in newspapers as
directed by the NT EPA. Costs of publishing the notice are to be borne by the
proponent.
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36. The proponent is to submit the final draft EIS or draft SIA at least 15 business days
prior to the date that it intends to publish the draft EIS or draft SIA in order to enable
the NT EPA to prepare the adequacy report. The adequacy report will be provided to
the proponent and published at the same time as the draft EIS or draft SIA is
published. The presentation of information in an adequacy report is not a ‘reviewable
decision’ of the NT EPA.

37. A supplement is a document prepared by the proponent to resgond to inforqation
and comments received during the public comment period pon the EIS or SIANA
proponent is to submit a supplement unless the NT EPA determines that a
supplement is not required. If the NT EPA considers g-$upplement is not required
must publish its statement of reasons supporting the decision.. .

it

38. The supplement will be published by the NT EPA on(re’cei‘pt: vy

39. Having received a supplement, or where

40. A proponent may reques

Protection Authority)
o subjest to legal professional prjvilege
or
o otherwise required tgbe withheld by law.

41. When conducting an assessment by proponent information, or following receipt of
the draft EIS or draft SIA, supplement and any further information, the NT EPA is to
prepare its assessment report for submission to the minister within 10 weeks.

42. The purpose of the assessment report is to assess the impacts of the proposal and
provide recommendations for mitigating and managing significant impacts. Subject to
the statements below regarding sunset clauses, an assessment report remains
‘valid’ for as long as the proposal continues to be implemented substantially in the
manner envisaged when the assessment was complete.

43. In assessing a proposal, the NT EPA may consider information from any of the
following:

e information in the notice of intent
¢ information in the draft EIS, draft SIA or any supplementary document
e responses to any further information requests

e issues raised in public submissions or meetings
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e proponent’s proposed management measures and responses to submissions
e reports from a public inquiry

e advice from other government agencies

e additional information provided by the proponent, including

e expert advice commissioned by the NT EPA

or

pplement-or response to further inforn

e establish a panel comprised of representatives frory

) make@‘Onjménts, suggestions or recgmmendations in respect of any
dgcumentation or information received thfough the assessment process

e directa pro
include third-party pegef reviews of one or more (or all) elements of a
particular proposal.and the proponents proposed management response

e require the proponent to meet the costs associated with providing such
expertise (that is, engagement of external consultants, third-party reviews,
establishment of review panels etc.).

45. Powers are required to allow the establishment of a panel or engagement of experts
and to ‘stop the clock’ (i.e. suspend a statutory timeframe) in relation to the
development of terms of reference or the assessment report as relevant and
appropriate.

46. Changes to a proposal during assessment (a revised proposal) that may alter the
significance of its environmental impact are to be referred to the NT EPA for a
decision.

47. The NT EPA is to consider the revised proposal and determine that:
e assessment is no longer required

e the assessment type is no longer appropriate or required and determine an
alternate assessment type (including that a proposal assessed on proponent
information (API) now requires assessment by EIS or SIA)
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¢ the terms of reference are no longer appropriate or relevant and determine
that new terms of reference are required

¢ the contents of a draft EIS, draft SIA, supplement or further information
response no longer appropriately address the potential S|gn|f|cant additional
or different impacts or management responses and the draf , draft SIA,
supplement or further information should be resubmitted

or

o the revised proposal does not raise any additiopal or dlfferent impacts and
the assessment can proceed.

48. Changes to a proposal during implementat

49. The NT EPA is to consider the

The N

2d proposal, in order to make a
er assessment, the NT EPA may consider

determinatidn about requirements for fu
whether the change:

¢ will have a’significant impéact on the environment that differs in a material way
from the impaxts identified in the initial identification and consideration of the
proposal

e results in new or additional areas or locations to be subject to the significant
impact (regardless of whether such areas or locations fall within the same
leasehold area, planning area, catchment, basin or region of the Territory)

e results in a substantial change to the manner in which the proposal is to be
implemented or managed

e results in a substantial change to the type or amount of any output
e other matters considered relevant by the NT EPA.

51. The NT EPA is to be able to require the proponent to submit information to assist it
to make a determination in relation to a revised proposal.

52. The NT EPA is to be able to ‘stop the clock’ on the assessment process in order to
make a determination on a revised proposal.

53. The NT EPA may extend consultation timeframes to reflect the complexity of a
proposal and the demographics of the impacted/interested community and may
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require a proponent to develop and implement a public consultation or
communications strategy.

54. The NT EPA may terminate the assessment process where:

proposa

must be resubmitte
implementation. The NT EPA

o there has been no action by a proponent within a reasonableperiod

or

or

¢ the proponent has failed to provide infe
relevant to the assessment.

In all such circumstances, the rulesg

menced works on a proposal, that the proposal
before the proponent commences
an determine what form of assessment, if any, is

d to the NT EP

necessary. The NT ERA canydetermine the extent to which, if at all, information

submitted in the original

assessment process can be relied on by the proponent in

the new assessment. The nominal sunset clause period of five years will not apply to
strategic assessments.

57. If the strategic assessment is for a development, then the sunset period is a period
of five years from the later of:

¢ the issue of the environmental approval associated with the strategic
assessment

¢ the completion of any project (‘derived project’) authorised under the strategic
assessment

or

¢ the authorisation of any project (‘derived project’) under the strategic
assessment, where that project has not commenced.

58. If the strategic assessment is for a policy, plan or program, then the sunset period is
a period of five years from the later of:

e the completion of the strategic assessment
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or

o the completion of any project authorised through under the assessed policy,
plan or program.

59. The NT EPA to be able to recognise within a specific assessment re

pQrt that the

or draft SIA

»$ days. Timeframes should be reviewed for
consistency with other jurisdictions bugih the first instance should reflect those in the

current Act as specifieg business dg

62. There should be powers fopthe NT EPA to extend timeframes unilaterally where:

e the proposal is of such significant impact or public interest that the NT EPA is
of the opinion that additional time is required (reasons should be given for
forming this opinion)

¢ insufficient information is provided to enable the NT EPA to make
recommendations

or
e where agreed in consultation with the proponent.

63. On completion of an assessment report, the NT EPA is to prepare a draft
environmental approval, including draft conditions of approval concerning significant
effects on the environment as appropriate.

64. The draft environmental approval, or as appropriate draft statement of
unacceptability, is to be provided to the proponent and relevant government
agencies for comment.
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65. The assessment report and the draft environmental approval, or as appropriate the
draft statement of unacceptability, is to be provided to the minister.

66. The environmental approval, is to be issued to the proponent by the Minister for the
Environment on the basis of the assessment report and draft environmental

approval:

e within a specified time

67.

68.

69. ft statement of

et using one of the

N |n|ste[Tor the Environment amends,
or condi 'ns or rejecté a draft statement of ung

70.

71. The NT EPA may, at the request of the proponent or otherwise:

¢ make minor, non-significant amendments to an approval or conditions that
may be necessary or desirable to manage the significant environmental

impacts
or

¢ make recommendations to the Minister for the Environment for significant

amendment of an approval or conditions.

Minor, non-significant amendments, may involve changes of an administrative
nature; for example, fixing errors or improvement in the mitigation of a significant
potential impact.

Significant amendments may involve changes of significance such as those
caused by a change in the significance of a potential environmental effect of a
project.
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73.

74.

75.

76

77.

78.

The NT EPA must advise the Minister for the Environment, the portfolio minister
and the relevant decision makers of minor changes and publish changes that it
makes.

The NT EPA must make a recommendation to the Minister for the Environment
on a significant requested change, which may include a decisiorvthat additional

e for the periog'the reléevant assessment report remaip

e if the project has been Substantially initiated and all matters the subject of the
»(al have been completed
{ /

project is subject to approve
and the environmental approva
declared\to be valid.

%

alteration and an amended validity time,
as been reissued or amended or otherwise

A proponent may regquest an extension to the validity period for an environmental
approval.
A proponent commits an offence if:

e there is a failure to comply with an environmental approval

e work commences in the absence of an environmental approval.

. The NT EPA is to have powers to enforce the environmental approval on behalf of

the Minister for the Environment. The NT EPA should have a range of enforcement
options, including the power to give directions, issue infringement notices or
undertake prosecutions. The NT EPA may make recommendations to the Minister
for the Environment for the revocation of the environmental approval (with such
powers of revocation to be held by the minister).

Proponents are to provide the NT EPA with a publicly available annual report on
compliance with approval conditions and the environmental outcomes associated
with their implementation.

The NT EPA will provide the Minister for the Environment with a public annual report
on compliance with conditions in environmental approvals.
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79. The Minister for the Environment may require a person to develop an environmental
management plan (EMP) as a condition of an environmental approval. The EMP is to
be developed to the satisfaction of the NT EPA, another decision maker, or other
bodies such as the Minister for Transport or Department of Land Resource
Management, as specified in the approval.

80. The EMP cannot require any measures for protecting the environy
inconsistent with the terms of the environmental approval gra
the Environment.

of sign'iﬂﬁ(;"éﬁt;impact on the
ay be included in an EMP

81. An EMP is to be able to manage or protect any aspect
environment. Examples of EMPs or the matters tha
include:

e Dbiodiversity management plans

dust management plans

82. Decision makers must not issue a project specific sectoral approval that is
inconsistent with the minister’s environmental approval and conditions.

83. Provisions are to be included in the Act to enable guidance material and standards to
be developed and published by the NT EPA.

Guidance material is not to be enforceable; standards are to be enforceable. (i.e. it is
to be an offence to fail to comply with the requirements specified in a standard.)

Guidance material will provide additional information and assist decision makers and
proponents to understand the environmental assessment process, when an
assessment may be required and the level of assessment that may be required.
Examples of guidance material that may be developed include generic guidelines for
an EIS for acid metalliferous drainage or the NT EPA’s expectations in relation to
community consultation.

Standards will be used to specify matters that may change over time but for which a
level of enforcement is required; for example, a standard may specify when referral
of a proposal is (or is not) required.
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84.

85.

86.

87.

88.

89.

Standards will be developed with industry and public consultation and specified by
notice in the Gazette; consideration should be given to Part 4 of the Waste
Management and Pollution Control Act and section 18 of the Territory Parks and
Wildlife Conservation Act for the obligations anticipated in developing enforceable
standards. It is expected that standards may be substantial documents and the
provision should require a notice regarding the document but not reguixe the entire
document to be published in the Gazette. It is expected that the Gazetting instrument
would refer to the standard by name.

The NT EPA or minister may adopt guidelines or standagds by reference. For
example, if another jurisdiction has developed assessprient requirements for a
particular industry, the NT EPA may wish to adopt jiose requirements rather than
developing new requirements.

Provision should be made for adoption of t
the Environment’s policy on offsets as a

& Australian Government Department ¢
mporary measure while the Northern

nvironmental
approvals, implementationt and reporting-processes, and enviropmental outcomes
achieved. Decision makers, agencies and proponents are to be required to
cooperate with assufance auditing or subsequent auditing/iivestigation if required in
audit findings.

The NT EPA'will report audit findings to the Minister for the Environment and publish
audit findihgs on its-website.
Provision\is to be made in the Act for the NT EPA to undertake corrective action

where necessary to direct an agency or the proponent to undertake minor
corrections as\equired, or in the case/0f major issues, recommend that the Minister
for the Environment direct such carrective action.

The Act should provide for appeals directed to the Northern Territory Civil and
Administrative TribunalNAppeals should be on decisions made by the NT EPA during
the assessment process; e.g. a decision that assessment is required and the level of
the assessment and also on decisions made by the Minister for the Environment,
e.g. in relation to conditions on an environmental approval. There should not be the
opportunity to appeal the information provided in an assessment report or adequacy
report.

The NT EPA is to be able to charge fees for the environmental assessment and
approval process. Fees are to be separately chargeable for each step of the process
(e.g. developing or amending terms of reference, preparing the assessment report).
If a proponent submits a variation, or other changes to information, that results in the
NT EPA being required to reconsider a decision or redraft terms of reference then
such costs should be separately chargeable.

For certainty, it is proposed that cost recovery provisions apply to the entire project
life cycle, from referral to final approval and including any amendments to the
approval. Cost recovery processes under the EPBC Act, Environment Protection Act
1994 (Queensland) and State Development and Public Works Organisation Act 1971
(Queensland) should be considered.



Northern Territory Environment Protection Authority
GPO Box 3675
Darwin NT 0801

ntepa@nt.gov.au
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