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Section

Comment

2 – Objective and Scope

I recommend that the objective and scope of the guidelines extend beyond merely providing stakeholders with guidance, as
they are in furtherance of the objectives of the NT EPA. The objectives of the NT EPA are set out at s 7 of the Northern
Territory Environmental Protection Authority Act. I’ve extracted s 7 below.
7

(d)

Objectives
The objectives of the NT EPA are the following:
(a)
to promote ecologically sustainable development;
(b)
to protect the environment, having regard to the need to enable ecologically sustainable
development;
(c)
to promote effective waste management and waste minimisation strategies;
to enhance community and business confidence in the environmental protection regime of the Territory.

Please complete the form and send it via one of the following by no later than Monday 15 August 5pm:
Email:

NTEPA.Consult@nt.gov.au

Post:

NT EPA, GPO Box 3675, Darwin NT, 0801

Privacy: Your personal information will be used for the purpose of collecting and collating comments received on the Issues Paper. The NT EPA is subject to the
Information Act and its Regulations. Information will not be disclosed to a third party, unless required by law or otherwise stated.
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Section

Comment

3.2 – Relevant
considerations about a
potentially significant
effect

This section could be improved by addressing:
(a) the very discretionary and non-committal terms in which it is introduced; and
(b) the content, by adding additional detail.
In relation to (a), this section is described as indicating only ‘some of the matters to which the EPA may have regard’. Lock the Gate
agrees that the guidelines should not provide an exhaustive list of matters for consideration (i.e. it is important that the NT EPA is able
to consider any additional matters that are relevant, if necessary). However we think that the terminology used in the draft will detract
from the ability of the guidelines to achieve their objective, namely, to provide stakeholders with meaningful guidance on how the NT
EPA will assess whether a proposed development is likely to have a significant impact on the environment and therefore require
either a PER or an EIS.
We think that the list should be a non-exhaustive list of those matters that the NT EPA will consider when assessing proposed
developments.
In relation to (b), we think that the list of matters would benefit from significant additional detail. As currently drafted, they provide
little meaningful guidance on the matters that the NT EPA will consider when assessing a proposed development. The guidelines also
lack any statement of the process that will be undertaken for the purpose of such assessment. This again undermines the ability of
the guidelines to achieve the stated objectives.
We attach a copy of the equivalent NSW document: Is an EIS required? Best Practice Guidelines for Part 5 of the Environmental
Planning and Assessment Act 1979 (NSW Guidelines). The NSW Guidelines provide much more detail on the range of matters that
will be considered under the NSW Environmental Planning and Assessment Act for the purposes of determining under Part 5 of that
Act whether an action is likely to significantly affect the environment. In addition to listing a range of specific matters for consideration,
the NSW Guidelines also sets out an ‘evaluation framework’ with a number of specific steps that are to be followed, namely:
- identify the issues;
- analyse the impacts; and
- evaluate the likely environmental significance impacts.
Unlike the proposed NT Guidelines, the NSW Guidelines set out a ‘structured and systematic process for determining the level of
environmental significance of proposed activities’. We think that the NT Guidelines would better achieve their objective if they did the
same (i.e. set out more detail of the matters that will be considered, and the process that will be followed to ensure this happens
systematically and reliably).
I also note that these attached NSW Best Practice Guidelines also include ‘water impacts’, addressed at pp 19 & 32, in Table 2(a)
(Analysis of the extent of the potential impacts) and Table 2(c) (Analysis of the nature of the potential impacts). Both of these tables
indicate that there should be assessment of potential impacts resulting from changes in both surface and groundwater quantity, as
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Section

Comment
well as impacts from changes in water quality (among other things).

Noting that unconventional gas activities are of increasing relevance in the NT, the NT EPA may also find useful guidance in the
Commonwealth Significant impact guidelines 1.3: Coal seam gas and large coal mining developments—impacts on water resources.
Although we do not endorse all aspects of these guidelines and consider that they could be improved, we note that they also provide
significantly more detail about the significance assessment than do the draft NT EPA guidelines.
I have also attached a submission that was put together by the Australian EDO law firms in relation to the Significant Impact
Guidelines for Coal Seam Gas, as it provides some useful thinking for the NTEPA on our significant impact laws and definitions also.
I commend these documents to you

General comments
In general, it is the opinion of the Lock the Gate Alliance that it is generally better to use a conservative approach in assessments, and that where
this is doubt on the extend of the possible impact of a project, that the development is recommended for full EIS. This ensures the community is
consulted early, that the assessment is transparent and the timelines are clear for a proponent. The more a community can be consulted initially
and thoroughly, the less problematic long term engagement will be for the Government and for the developer.
I am interested in being kept up to date through this community feedback and any further consultation in regards to the identification of significant
impacts on the environment. I have a particular interest in the ways in which unconventional gas exploration and infrastructure triggers an EIS or
otherwise, and look forward to future consultation on this matter.
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Matters of National
Environmental Significance
Significant impact guidelines 1.1
Environment Protection and Biodiversity Conservation Act 1999
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Introduction
The purpose of these guidelines is to assist any person who proposes to take an action to decide whether or not
they should submit a referral to the Australian Government Department of the Environment (the Department)
for a decision by the Australian Government Environment Minister (the minister) on whether assessment and
approval is required under the Environment Protection and Biodiversity Conservation Act 1999 (EPBC Act)1.
Under the EPBC Act an action will require approval from the minister if the action has, will have, or is
likely to have, a significant impact on a matter of national environmental significance.
These guidelines outline a ‘self-assessment’ process, including detailed criteria, to assist persons in deciding
whether or not referral may be required. Important terms and phrases are explained in the shaded boxes. The
appendix to the guidelines provides further assistance for specific industry sectors.
These guidelines may also assist members of the public or interest groups who wish to comment on actions which
have been referred under the EPBC Act.

1

Note that an action does not require approval under the EPBC Act if it meets the criteria for the ‘prior authorisation’ or ‘continuing use’
exemptions. These criteria are explained in the Practice Guide entitled Prior Authorisation and Continuing Use Exemptions – Sections 43A
and 43B, available on the Department’s web site at: www.environment.gov.au/epbc/publications/exemptions.html
Further exemptions include:
• certain activities allowed in the Great Barrier Reef Marine Park “as of right” (that is, without a permission) under a Great Barrier Reef
Marine Park Act 1975 (GBRMP Act) zoning plan (EPBC Act section 43)
• certain forestry operations in Regional Forestry Agreement Areas (EPBC Act section 42), and
• certain actions requiring separate authorisation by an Australian Government agency or employee and subject to an alternative
assessment and advice process under section 160 of the EPBC Act

1

What is an action?
‘Action’ is defined broadly in the EPBC Act and includes: a project, a development, an undertaking, an
activity or a series of activities, or an alteration of any of these things.
Actions include, but are not limited to: construction, expansion, alteration or demolition of buildings,
structures, infrastructure or facilities; industrial processes; mineral and petroleum resource exploration
and extraction; storage or transport of hazardous materials; waste disposal; earthworks; impoundment,
extraction and diversion of water; agricultural activities; aquaculture; research activities; vegetation
clearance; culling of animals; and dealings with land.
Actions encompass site preparation and construction, operation and maintenance, and closure and
completion stages of a project, as well as alterations or modifications to existing infrastructure.
An action may have both beneficial and adverse impacts on the environment, however only adverse impacts
on matters of national environmental significance are relevant when determining whether approval is
required under the EPBC Act.

What are matters of national environmental significance?
The matters of national environmental significance are:
•

world heritage properties

•

national heritage places

•

wetlands of international importance (often called ‘Ramsar’ wetlands after the international treaty under
which such wetlands are listed)

•

nationally threatened species and ecological communities

•

migratory species

•

Commonwealth marine areas

•

the Great Barrier Reef Marine Park

•

nuclear actions (including uranium mining)

•

a water resource, in relation to coal seam gas development and large coal mining development.

A person who proposes to take an action that will have, or is likely to have, a significant impact on a matter of
national environmental significance must refer that action to the minister for a decision on whether assessment
and approval is required under the EPBC Act. Substantial penalties apply for taking such an action without
approval (civil penalties up to $5.5 million or criminal penalties up to seven years imprisonment).

What is a significant impact?
A ‘significant impact’ is an impact which is important, notable, or of consequence, having regard to its
context or intensity. Whether or not an action is likely to have a significant impact depends upon the
sensitivity, value, and quality of the environment which is impacted, and upon the intensity, duration,
magnitude and geographic extent of the impacts. You should consider all of these factors when determining
whether an action is likely to have a significant impact on matters of national environmental significance.
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When is a significant impact likely?
To be ‘likely’, it is not necessary for a significant impact to have a greater than 50% chance of happening; it
is sufficient if a significant impact on the environment is a real or not remote chance or possibility.
If there is scientific uncertainty about the impacts of your action and potential impacts are serious or
irreversible, the precautionary principle is applicable. Accordingly, a lack of scientific certainty about
the potential impacts of an action will not itself justify a decision that the action is not likely to have a
significant impact on the environment.

What is a referral?
‘Referral’ of an action involves filling out a referral form and sending it to the Department of the
Environment. A referral identifies the person proposing to take the action and includes a brief description
of the proposal, the project location, the nature and extent of any potential impacts, and any proposed
mitigation measures. The EPBC Act referral process is outlined in more detail at the end of these guidelines.
If you represent a Commonwealth agency or you propose to take an action which is either situated on
Commonwealth land or which may impact upon Commonwealth land, you should also refer to the Significant
impact guidelines 1.2: Actions on, or impacting upon, Commonwealth land and actions by Commonwealth agencies.
However, if referral is necessary, you need only submit one referral that includes all relevant matters.

Determining whether an action is likely to have a significant
impact on a matter of national environmental significance
These guidelines are intended to assist you in undertaking a ‘self-assessment’ to decide whether or not your action
is likely to have a significant impact on any matters of national environmental significance. Your self-assessment
should be as objective as possible and based on sufficient information to make an informed judgement. If you
complete a self-assessment and you are still unsure whether the action you propose to take is likely to have a
significant impact on a matter of national environmental significance then you should refer the action to the
Department of the Environment. In considering taking this step, you may like to discuss the matter with the
Department’s referral business entry point. The referral business entry point can be contacted through the
Department’s community information unit on 1800 803 772 or by emailing epbc.referrals@environment.gov.au
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To make a decision as to whether or not to refer an action to the
Minister, you should consider the following:
1. Are there any matters of national environmental significance located in the area of the proposed action
(noting that ‘the area of the proposed action’ is broader than the immediate location where the action is
undertaken; consider also whether there are any matters of national environmental significance adjacent
to or downstream from the immediate location that may potentially be impacted)?
2. Considering the proposed action at its broadest scope (that is, considering all stages and components of
the action, and all related activities and infrastructure), is there potential for impacts, including indirect
impacts, on matters of national environmental significance?
3. Are there any proposed measures to avoid or reduce impacts on matters of national environmental
significance (and if so, is the effectiveness of these measures certain enough to reduce the level of impact
below the ‘significant impact’ threshold)?
4. Are any impacts of the proposed action on matters of national environmental significance likely to be
significant impacts (important, notable, or of consequence, having regard to their context or intensity)?

1. Are there any matters of national environmental significance located in
the area of the proposed action?
The EPBC Act protected matters search tool allows you to search for matters of national environmental
significance in an area where you propose to take an action2. The search tool is located on the Department’s web
site: www.environment.gov.au/erin/ert/epbc/index.html
Lists of threatened species and ecological communities can be accessed from the following web page:
www.environment.gov.au/epbc/protect/species-communities.html
A list of migratory species can be accessed from the following web page:
www.environment.gov.au/epbc/protect/migratory.html
A list of Australia’s Ramsar Wetlands and a map showing their location can be accessed from the following web
page: www.environment.gov.au/epbc/protect/wetlands.html
Information about the Commonwealth marine environment can be found at:
www.environment.gov.au/epbc/protect/marine.html
A list of Australia’s World Heritage properties and a map showing their general location can be found at:
www.environment.gov.au/epbc/protect/heritage.html
A list of National Heritage places and a map showing their general location can be found at:
www.environment.gov.au/epbc/protect/heritage.html
Information about the Great Barrier Reef Marine Park can be found at www.gbrmpa.gov.au
Information about a water resource, in relation to coal seam gas development and large coal mining development
can be found at www.environment.gov.au/epbc/about/water-trigger.html.

2 In relation to listed threatened species and ecological communities and listed migratory species, the EPBC Act protected matters search
tool is intended to be of guidance only and should not be regarded as definitive. Surveys in the area where you propose to take an
action can assist in verifying the results of the EPBC Act protected matters search tool. It is also important to note that some species
may be detectable at certain times of the year only. Surveys should be timed appropriately, and undertaken for a suitable period by a
qualified person.

4 / Significant impact guidelines 1.1

2. Considering the proposed action at its broadest scope, is there potential
for impacts on matters of national environmental significance?
If there are matters of national environmental significance in the vicinity of your proposed action, you need to
consider whether there is potential for your proposed action to impact upon those matters.
The proposed action should be considered at its broadest possible scope. This includes all stages and components
of the action, all related activities, and all related infrastructure such as roads and powerlines, if applicable.
If the action consists of a series of activities or a number of related activities, you should consider the impacts of
each activity, and then consider the combined impacts of those activities.
It is also necessary and important to consider off-site and indirect impacts of your proposed action on matters of
national environmental significance (refer to shaded box on page 6).

3. Are there any proposed measures to avoid or reduce impacts on matters
of national environmental significance?
It is important to consider the environmental impacts of the proposed action early in the planning of the
proposal. Careful planning of the action can avoid, or reduce, the likelihood of a significant impact on matters of
national environmental significance. Where possible and practicable it is best to avoid impacts. If impacts cannot
be avoided then they should be minimised or mitigated as much as possible.
You should consider impacts on matters of national environmental significance in relation to the following:
•

site selection and the location of buildings or activities on the selected site

•

the timing of the action or its component activities, and

•

the design of any buildings, or other structures or infrastructure.

However you should not conclude that a significant impact is not likely to occur because of management
or mitigation measures unless the effectiveness of those measures is well-established (for example through
demonstrated application, studies or surveys) and there is a high degree of certainty about the avoidance of
impacts or the extent to which impacts will be reduced.

4. Are any impacts of the proposed action on matters of national
environmental significance likely to be significant impacts?
In order to decide whether an action is likely to have a significant impact, it is necessary to take into account the
nature and magnitude of potential impacts. In determining the nature and magnitude of an action’s impacts, it is
important to consider matters such as:
•

the sensitivity of the environment which will be impacted

•

the timing, duration and frequency of the action and its impacts

•

all on-site and off-site impacts

•

all direct and indirect impacts

•

the total impact which can be attributed to the action over the entire geographic area affected,
and over time

•

existing levels of impact from other sources, and

•

the degree of confidence with which the impacts of the action are known and understood.
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Indirect and offsite impacts
When considering whether or not an action is likely to have a significant impact on a matter of national
environmental significance it is relevant to consider all adverse impacts which result from the action,
including indirect and offsite impacts.
Indirect and offsite impacts include:
a. ‘downstream’ or ‘downwind’ impacts, such as impacts on wetlands or ocean reefs from sediment,
fertilisers or chemicals which are washed or discharged into river systems;
b. ‘upstream impacts’ such as impacts associated with the extraction of raw materials and other inputs
which are used to undertake the action; and
c. ‘facilitated impacts’ which result from further actions (including actions by third parties) which are
made possible or facilitated by the action. For example, the construction of a dam for irrigation water
facilitates the use of that water by irrigators with associated impacts. Likewise, the construction of basic
infrastructure in a previously undeveloped area may, in certain circumstances, facilitate the urban or
commercial development of that area3.
Consideration should be given to all adverse impacts that could reasonably be predicted to follow from
the action, whether these impacts are within the control of the person proposing to take the action or not.
Indirect impacts will be relevant where they are sufficiently close to the proposed action to be said to be
a consequence of the action, and they can reasonably be imputed to be within the contemplation of the
person proposing to take the action.
It may be helpful to consider the following:
•

‘But for’ the proposed action would the indirect impacts occur?

•

Is the proposed action a ‘material and substantial’ cause of the indirect impacts?

•

Are the potential impacts of any subsequent or third party actions known, or would they be expected to
be known, by the person proposing to take the action (particularly where the subsequent or third party
actions are an intended outcome of the proposed action)?

If the answer to these questions is ‘yes’, then it is necessary to consider whether these impacts are likely
to occur, and whether they are likely to have a significant impact on a matter of national environmental
significance. If so, as much information as possible should be provided to assist the minister in determining
whether the impacts are relevant, and whether approval under the EPBC Act is required.
Notes:
•

When deciding whether or not a proposed action is likely to have a significant impact on a matter of national
environmental significance, the precautionary principle is relevant. Accordingly, where there is a risk of
serious or irreversible damage, a lack of scientific certainty about the potential impacts of an action will
not itself justify a decision that the action is not likely to have a significant impact on a matter of national
environmental significance.

•

When deciding whether or not a proposed action is likely to have a significant impact on a matter of national
environmental significance, you should consider only the adverse impacts that the action is likely to have.
Beneficial impacts cannot be offset against adverse impacts. For example, a hydro-electricity scheme may have
both beneficial and adverse impacts on the environment, however, only the adverse impacts are relevant when
determining whether approval is required under the EPBC Act. If a project does require approval, beneficial
impacts are considered during the assessment and approvals stages of the process.

3 Note that consideration of the impacts of ‘facilitated actions’ during the assessment and approval of the original action has no effect
on the requirement of the proponent of the facilitated action to make a referral when that action eventuates, if that action will have, or
is likely to have, a significant impact on a matter of national environmental significance.
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Significant impact criteria
The ‘significant impact criteria’, set out on the following pages, for each matter of national environmental
significance, are intended to assist you in determining whether the impacts of your proposed action on any matter
of national environmental significance are likely to be significant impacts.
The criteria are intended to provide general guidance on the types of actions that will require approval and the
types of actions that will not require approval. They are not intended to be exhaustive or definitive. If you are
still unsure whether the action you propose to take is likely to have a significant impact on a matter of national
environmental significance you should refer the action to the Department of the Environment for a binding
decision on whether approval is required.
The particular facts and circumstances of a proposed action will need to be taken into account in determining
whether that action is likely to have a significant impact on a matter of national environmental significance.
Remember that the general test for significance is whether an impact is ‘important, notable or of consequence,
having regard to its context or intensity’.
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Listed threatened species and
ecological communities
An action will require approval if the action has, will have, or is likely to have a significant impact on a species
listed in any of the following categories:
•

extinct in the wild

•

critically endangered

•

endangered, or

•

vulnerable.

An action will also require approval if the action has, will have, or is likely to have a significant impact on an
ecological community listed in any of the following categories:
•

critically endangered, or

•

endangered.

Notes:
•

Species in the extinct and conservation dependant categories of species listed under the EPBC Act, and listed
ecological communities in the vulnerable category of ecological communities listed under the EPBC Act, are
not matters of national environmental significance for the purposes of Part 3 of the EPBC Act (requirements
for environmental approvals).

•

Species and ecological communities listed under the EPBC Act may differ from those listed under State and
Territory legislation. This is due to the different status of some species and ecological communities in the
different States and Territories, and nationally.

Extinct in the wild species
Significant impact criteria
An action is likely to have a significant impact on extinct in the wild species if there is a real chance or possibility
that it will:
•

adversely affect a captive or propagated population or one recently introduced/reintroduced to the wild, or

•

interfere with the recovery of the species or its reintroduction into the wild.
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Critically endangered and endangered species
Significant impact criteria
An action is likely to have a significant impact on a critically endangered or endangered species if there is a real
chance or possibility that it will:
•

lead to a long-term decrease in the size of a population

•

reduce the area of occupancy of the species

•

fragment an existing population into two or more populations

•

adversely affect habitat critical to the survival of a species

•

disrupt the breeding cycle of a population

•

modify, destroy, remove, isolate or decrease the availability or quality of habitat to the extent that the species is
likely to decline

•

result in invasive species that are harmful to a critically endangered or endangered species becoming
established in the endangered or critically endangered species’ habitat

•

introduce disease that may cause the species to decline, or

•

interfere with the recovery of the species.

What is a population of a species?
A ‘population of a species’ is defined under the EPBC Act as an occurrence of the species in a particular
area. In relation to critically endangered, endangered or vulnerable threatened species, occurrences include
but are not limited to:
•

a geographically distinct regional population, or collection of local populations, or

•

a population, or collection of local populations, that occurs within a particular bioregion.

What is an invasive species?
An ‘invasive species’ is an introduced species, including an introduced (translocated) native species, which
out-competes native species for space and resources or which is a predator of native species. Introducing
an invasive species into an area may result in that species becoming established. An invasive species may
harm listed threatened species or ecological communities by direct competition, modification of habitat
or predation.
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What is habitat critical to the survival of a species or
ecological community?
‘Habitat critical to the survival of a species or ecological community’ refers to areas that are necessary:
•

for activities such as foraging, breeding, roosting, or dispersal

•

for the long-term maintenance of the species or ecological community (including the maintenance of
species essential to the survival of the species or ecological community, such as pollinators)

•

to maintain genetic diversity and long term evolutionary development, or

•

for the reintroduction of populations or recovery of the species or ecological community.

Such habitat may be, but is not limited to: habitat identified in a recovery plan for the species or ecological
community as habitat critical for that species or ecological community; and/or habitat listed on the Register
of Critical Habitat maintained by the minister under the EPBC Act.

Vulnerable species
Significant impact criteria
An action is likely to have a significant impact on a vulnerable species if there is a real chance or possibility that
it will:
•

lead to a long-term decrease in the size of an important population of a species

•

reduce the area of occupancy of an important population

•

fragment an existing important population into two or more populations

•

adversely affect habitat critical to the survival of a species

•

disrupt the breeding cycle of an important population

•

modify, destroy, remove or isolate or decrease the availability or quality of habitat to the extent that the species
is likely to decline

•

result in invasive species that are harmful to a vulnerable species becoming established in the vulnerable
species’ habitat

•

introduce disease that may cause the species to decline, or

•

interfere substantially with the recovery of the species.

What is an important population of a species?
An ‘important population’ is a population that is necessary for a species’ long-term survival and recovery.
This may include populations identified as such in recovery plans, and/or that are:
•

key source populations either for breeding or dispersal

•

populations that are necessary for maintaining genetic diversity, and/or

•

populations that are near the limit of the species range.
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Critically endangered and endangered ecological communities
Significant impact criteria
An action is likely to have a significant impact on a critically endangered or endangered ecological community if
there is a real chance or possibility that it will:
•

reduce the extent of an ecological community

•

fragment or increase fragmentation of an ecological community, for example by clearing vegetation for roads
or transmission lines

•

adversely affect habitat critical to the survival of an ecological community

•

modify or destroy abiotic (non-living) factors (such as water, nutrients, or soil) necessary for an ecological
community’s survival, including reduction of groundwater levels, or substantial alteration of surface water
drainage patterns

•

cause a substantial change in the species composition of an occurrence of an ecological community, including
causing a decline or loss of functionally important species, for example through regular burning or flora or
fauna harvesting

•

cause a substantial reduction in the quality or integrity of an occurrence of an ecological community,
including, but not limited to:
–– assisting invasive species, that are harmful to the listed ecological community, to become established, or
–– causing regular mobilisation of fertilisers, herbicides or other chemicals or pollutants into the ecological
community which kill or inhibit the growth of species in the ecological community, or

•

interfere with the recovery of an ecological community.

Further information on listed threatened species and ecological communities
The following information on listed threatened species and ecological communities is available on the
Department’s web site:
•

General information: www.environment.gov.au/biodiversity/threatened/index.html

•

Copies of recovery plans and threat abatement plans:
www.environment.gov.au/biodiversity/threatened/recovery.html
www.environment.gov.au/biodiversity/threatened/tap/index.html

•

Species profile and threats database (information about individual listed threatened species and ecological
communities): www.environment.gov.au/sprat
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Listed migratory species
An action will require approval if the action has, will have, or is likely to have a significant impact on a listed
migratory species. Note that some migratory species are also listed as threatened species. The criteria below are
relevant to migratory species that are not threatened.

Significant impact criteria
An action is likely to have a significant impact on a migratory species if there is a real chance or possibility that
it will:
•

substantially modify (including by fragmenting, altering fire regimes, altering nutrient cycles or altering
hydrological cycles), destroy or isolate an area of important habitat for a migratory species

•

result in an invasive species that is harmful to the migratory species becoming established in an area of
important habitat for the migratory species, or

•

seriously disrupt the lifecycle (breeding, feeding, migration or resting behaviour) of an ecologically significant
proportion of the population of a migratory species.

What is important habitat for a migratory species?
An area of ‘important habitat’ for a migratory species is:
a. habitat utilised by a migratory species occasionally or periodically within a region that supports an
ecologically significant proportion of the population of the species, and/or
b. habitat that is of critical importance to the species at particular life-cycle stages, and/or
c. habitat utilised by a migratory species which is at the limit of the species range, and/or
d. habitat within an area where the species is declining.

What is an ecologically significant proportion?
Listed migratory species cover a broad range of species with different life cycles and population sizes.
Therefore, what is an ‘ecologically significant proportion’ of the population varies with the species (each
circumstance will need to be evaluated). Some factors that should be considered include the species’
population status, genetic distinctiveness and species specific behavioural patterns (for example, site fidelity
and dispersal rates).

What is the population of a migratory species?
‘Population’, in relation to migratory species, means the entire population or any geographically separate
part of the population of any species or lower taxon of wild animals, a significant proportion of whose
members cyclically and predictably cross one or more national jurisdictional boundaries including Australia.

Further information on Listed Migratory Species
•

General information on listed migratory species is available on the Department’s website:
www.environment.gov.au/epbc/protect/migratory.html
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Wetlands of international Importance
Approval is required for an action occurring within or outside a declared Ramsar wetland if the action has, will
have, or is likely to have a significant impact on the ecological character of the Ramsar wetland.
A ‘declared Ramsar wetland’ is an area that has been designated under Article 2 of the Ramsar Convention or
declared by the minister to be a declared Ramsar wetland under section 16 of the EPBC Act.
The ‘ecological character’ is the combination of the ecosystem components, processes and benefits/ services
that characterise the wetland at a given point in time. The phrase ‘at a given point in time’ refers to the time of
designation for the Ramsar List.
Descriptions of the ecological character of listed Ramsar wetlands can be obtained from the
Australian wetlands database at: www.environment.gov.au/water/wetlands/database/index.html

Significant impact criteria
An action is likely to have a significant impact on the ecological character of a declared Ramsar wetland if there is
a real chance or possibility that it will result in:
•

areas of the wetland being destroyed or substantially modified

•

a substantial and measurable change in the hydrological regime of the wetland, for example, a substantial
change to the volume, timing, duration and frequency of ground and surface water flows to and within
the wetland

•

the habitat or lifecycle of native species, including invertebrate fauna and fish species, dependant upon the
wetland being seriously affected

•

a substantial and measurable change in the water quality of the wetland – for example, a substantial change in
the level of salinity, pollutants, or nutrients in the wetland, or water temperature which may adversely impact
on biodiversity, ecological integrity, social amenity or human health, or

•

an invasive species that is harmful to the ecological character of the wetland being established (or an existing
invasive species being spread) in the wetland.

Further information on Ramsar wetlands
The following information on Ramsar wetlands is available on the Department’s web site:
• General information: www.environment.gov.au/epbc/protect/wetlands.html
• Ramsar wetlands fact sheet (including list and general location map):
www.environment.gov.au/water/publications/environmental/wetlands/ramsar.html
•

Australian wetlands database (including location maps and information for individual wetlands):
www.environment.gov.au/water/wetlands/database/index.html
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The Commonwealth marine environment
An action will require approval if:
•

the action is taken in a Commonwealth marine area and the action has, will have, or is likely to have a
significant impact on the environment, or

•

the action is taken outside a Commonwealth marine area and the action has, will have, or is likely to have a
significant impact on the environment in a Commonwealth marine area.

A ‘Commonwealth marine area’ is defined in section 24 of the EPBC Act. Maps showing Commonwealth marine
areas are available through the Department’s website at www.environment.gov.au/epbc/protect/marine.html or
by contacting the Department’s community information unit on 1800 803 772.
Marine protected areas are marine areas which are recognised to have high conservation value. Actions in or near
marine protected areas, or other areas with high conservation value, have a greater likelihood of significant impacts
on the Commonwealth marine environment. A map of marine protected areas is available on the Department’s
web site:
www.environment.gov.au/coasts/mpa/index.html

Significant impact criteria
An action is likely to have a significant impact on the environment in a Commonwealth marine area if there is a
real chance or possibility that the action will:
•

result in a known or potential pest species becoming established in the Commonwealth marine area

•

modify, destroy, fragment, isolate or disturb an important or substantial area of habitat such that an adverse
impact on marine ecosystem functioning or integrity in a Commonwealth marine area results

•

have a substantial adverse effect on a population of a marine species or cetacean including its life cycle (for
example, breeding, feeding, migration behaviour, life expectancy) and spatial distribution

•

result in a substantial change in air quality4 or water quality (including temperature) which may adversely
impact on biodiversity, ecological integrity; social amenity or human health

•

result in persistent organic chemicals, heavy metals, or other potentially harmful chemicals accumulating in
the marine environment such that biodiversity, ecological integrity, social amenity or human health may be
adversely affected, or

•

have a substantial adverse impact on heritage values of the Commonwealth marine area, including damage or
destruction of an historic shipwreck.

Further information on Commonwealth marine areas
The following information relevant to Commonwealth marine areas is available on the Department’s web site:
•

General information: www.environment.gov.au/epbc/protect/marine.html

14 / Significant impact guidelines 1.1

World Heritage properties
Approval under the EPBC Act is required for any action occurring within or outside a declared World Heritage
property that has, will have, or is likely to have a significant impact on the World Heritage values of the
World Heritage property.
A ‘declared World Heritage property’ is an area that has been included in the World Heritage list or declared
by the minister to be a World Heritage property. World Heritage properties are places with natural or cultural
heritage values which are recognised to have outstanding universal value.

Example of World Heritage values – Kakadu National Park World Heritage property
The Kakadu National Park World Heritage property, located in the far north of Australia’s Northern
Territory, has both natural and cultural World Heritage values. These values include:
•

diverse, expansive and relatively undisturbed natural landscapes, including coastal areas, river systems
and floodplains, lowlands, wetlands, plateau complexes, escarpments and outliers

•

diverse and relatively unmodified vegetation types, including open mangrove swamps, forest and
woodlands, lowland and sandstone rainforests, shrubland and heath, wetland, riverine, floodplain and
coastal vegetation

•

diverse, endemic, relict and abundant plant and animal species

•

extensive and diverse habitats, including open forest and woodlands, monsoon rainforest areas, heaths
and shrublands, freshwater wetlands, mangrove and estuarine areas, foreshore and beach areas

•

significant plant associations and plants with conservation significance

•

animals with conservation significance, including mammals, reptiles, birds, invertebrates and fish

•

exceptional natural beauty

•

outstanding, diverse, unique and ancient Indigenous archaeological remains and rock art recording a
continuous cultural development and environmental change, and

•

a rich collection of Indigenous cultural sites with strong spiritual associations and connections to
continuing practice of traditional beliefs.

A more comprehensive description of the World Heritage values of Kakadu National Park World Heritage
Area can be found at: www.environment.gov.au/heritage/places/world/kakadu/values.html

4 The Commonwealth marine area includes any airspace over Commonwealth waters.
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Significant impact criteria
An action is likely to have a significant impact on the World Heritage values of a declared World Heritage
property if there is a real chance or possibility that it will cause:
•

one or more of the World Heritage values to be lost

•

one or more of the World Heritage values to be degraded or damaged, or

•

one or more of the World Heritage values to be notably altered, modified, obscured or diminished.

Examples
The following examples provide an indication of levels of impact on World Heritage values that are likely to be
significant. They are not intended to be exhaustive.

World Heritage properties with natural heritage values

Biological and
ecological values

Values associated with
geology or landscape

An action is likely to have a significant impact on natural heritage values of a World Heritage property if there is a
real chance or possibility that the action will:
•

damage, modify, alter or obscure important geological formations in a
World Heritage property

•

damage, modify, alter or obscure landforms or landscape features, for example, by
excavation or infilling of the land surface in a World Heritage property

•

modify, alter or inhibit landscape processes, for example, by accelerating or increasing
susceptibility to erosion, or stabilising mobile landforms, such as sand dunes, in a
World Heritage property

•

divert, impound or channelise a river, wetland or other water body in a
World Heritage property, and

•

substantially increase concentrations of suspended sediment, nutrients, heavy metals,
hydrocarbons, or other pollutants or substances in a river, wetland or water body in a
World Heritage property.

•

reduce the diversity or modify the composition of plant and animal species in all or part of
a World Heritage property

•

fragment, isolate or substantially damage habitat important for the conservation of
biological diversity in a World Heritage property

•

cause a long-term reduction in rare, endemic or unique plant or animal populations or
species in a World Heritage property, and

•

fragment, isolate or substantially damage habitat for rare, endemic or unique animal
populations or species in a World Heritage property.
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Wilderness, natural beauty or rare
or unique environment values

•

involve construction of buildings, roads, or other structures, vegetation clearance, or other
actions with substantial, long-term or permanent impacts on relevant values, and

•

introduce noise, odours, pollutants or other intrusive elements with substantial, long-term
or permanent impacts on relevant values.

World Heritage properties with cultural heritage values

Historic heritage values

An action is likely to have a significant impact on cultural heritage values of a World Heritage property if there is
a real chance or possibility that the action will:
•

permanently remove, destroy, damage or substantially alter the fabric5 of a
World Heritage property

•

extend, renovate, refurbish or substantially alter a World Heritage property in a manner
which is inconsistent with relevant values

•

permanently remove, destroy, damage or substantially disturb archaeological deposits or
artefacts in a World Heritage property

•

involve activities in a World Heritage property with substantial and/or long-term impacts
on its values

•

involve construction of buildings or other structures within, adjacent to, or within
important sight lines of, a World Heritage property which are inconsistent with relevant
values, and

•

make notable changes to the layout, spaces, form or species composition in a garden,
landscape or setting of a World Heritage property which are inconsistent with
relevant values.

5	‘Fabric’ means physical material including structural elements and other components, fixtures, fittings, contents and items with
historic value
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Other cultural heritage values
including Indigenous heritage values

•

restrict or inhibit the existing use of a World Heritage property as a cultural or ceremonial
site causing its values to notably diminish over time;

•

permanently diminish the cultural value of a World Heritage property for a community or
group to which its values relate

•

alter the setting of a World Heritage property in a manner which is inconsistent with
relevant values

•

remove, damage, or substantially disturb cultural artefacts, or ceremonial objects, in a
World Heritage property, and

•

permanently damage or obscure rock art or other cultural or ceremonial features with
World Heritage values.

Notes:
•

The above examples are general examples and their application will depend on the individual values of each
World Heritage property. Alteration or disturbance which is small in scale may have a significant impact
if a feature or component of a World Heritage property embodies values that are particularly sensitive
or important.

•

To have a significant impact on World Heritage values, it is not necessary for an action to impact upon the
whole of a World Heritage property, all of the values of a World Heritage property, or a whole value of a
World Heritage property. It is sufficient if an action is likely to have a significant impact on a part, element,
or feature of a World Heritage property, which embodies, manifests, shows, or contributes to the values of
that property.

Further Information on World Heritage properties
The following information on World Heritage properties is available on the Department’s web site:
•

General information: www.environment.gov.au/heritage/about/world/index.html
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National Heritage places
Approval under the EPBC Act is required for any action occurring within, or outside, a National Heritage place
that has, will have, or is likely to have a significant impact on the National Heritage values of the National
Heritage place.
The National Heritage List contains places or groups of places with outstanding heritage value to Australia –
whether natural, Indigenous or historic6 or a combination of these.

Example of National Heritage values—Brewarrina Aboriginal fish traps
(Baiames Ngunnhu)
The Brewarrina Aboriginal fish traps on the Barwon River in New South Wales, have indigenous National
Heritage values. These values include:
•

providing an example of a dry-stone fish trap of rare size, design and complexity

•

demonstrating an unusual and innovative development in pre-European Aboriginal technology, which
exhibits a thorough understanding of dry stone wall construction techniques, river hydrology and
fish ecology

•

providing a strong social, cultural and spiritual association with Aboriginal people

•

demonstrating a delineation of responsibility for use and maintenance of particular traps between
different aboriginal groups under Aboriginal law in accordance with the wishes of the ancestral creation
being, Baiame

•

historical and current use as a significant meeting place for Aboriginal people with connections to the
area, and

•

demonstrating an unusual aspect of Indigenous tradition, arising from the association between an
ancestral being and the creation of the built structures of the fish traps.

A more comprehensive description of the National Heritage values of the Brewarrina Aboriginal Fish Traps
can be found at: www.environment.gov.au/heritage/places/national/brewarrina/index.html

Significant impact criteria
An action is likely to have a significant impact on the National Heritage values of a National Heritage place if
there is a real chance or possibility that it will cause:
•

one or more of the National Heritage values to be lost

•

one or more of the National Heritage values to be degraded or damaged, or

•

one or more of the National Heritage values to be notably altered, modified, obscured or diminished.

6 For historic built heritage places in the National Heritage List that are within the Australian jurisdiction, approval will be required
where an action that has, will have or is likely to have a significant impact on the National Heritage values of the place will be
taken by: a constitutional corporation; the Commonwealth or a Commonwealth agency; or a person for the purposes of trade or
commerce between Australia and another country, between States, between Territories, or between a State and a Territory. There are
no restrictions on the application of the EPBC Act in relation to natural or Indigenous heritage places in the National Heritage List, or
places in a Commonwealth area or Territory, or outside the Australian jurisdiction.
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Examples
The following examples provide an indication of levels of impact on National Heritage values that are likely to be
significant. They are not intended to be exhaustive.

National Heritage places with natural heritage values

Biological and
ecological values

Values associated with
geology or landscapes

An action is likely to have a significant impact on natural heritage values of a National Heritage place if there is a
real chance or possibility that the action will:
•

damage, modify, alter or obscure important geological formations in a
National Heritage place

•

damage, modify, alter or obscure landforms or landscape features, for example, by clearing,
excavating or infilling the land surface in a National Heritage place

•

modify, alter or inhibit landscape processes, for example, by accelerating or increasing
susceptibility to erosion, or stabilising mobile landforms, such as sand dunes in a National
Heritage place

•

divert, impound or channelise a river, wetland or other water body in a
National Heritage place, and

•

substantially increase concentrations of suspended sediment, nutrients, heavy metals,
hydrocarbons, or other pollutants or substances in a river, wetland or water body in a
National Heritage place; permanently damage or obscure rock art or other cultural or
ceremonial features with World Heritage values.

•

modify or inhibit ecological processes in a National Heritage place

•

reduce the diversity or modify the composition of plant and animal species in a
National Heritage place

•

fragment or damage habitat important for the conservation of biological diversity in a
National Heritage place

•

cause a long-term reduction in rare, endemic or unique plant or animal populations or
species in a National Heritage place, and

•

fragment, isolate or substantially damage habitat for rare, endemic or unique animal
populations or species in a National Heritage place.
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Wilderness, aesthetic, or other rare
or unique environment values

•

involve construction of buildings, roads or other structures, vegetation clearance, or other
actions with substantial and/or long-term impacts on relevant values, and

•

introduce noise, odours, pollutants or other intrusive elements with substantial and/or
long-term impacts on relevant values.

National Heritage places with cultural heritage values

Other cultural
heritage values

Historic heritage values

An action is likely to have a significant impact on historic heritage values of a National Heritage place if there is a
real chance or possibility that the action will:
•

permanently remove, destroy, damage or substantially alter the fabric7 of a National
Heritage place in a manner which is inconsistent with relevant values

•

extend, renovate, refurbish or substantially alter a National Heritage place in a manner
which is inconsistent with relevant values

•

permanently remove, destroy, damage or substantially disturb archaeological deposits or
artefacts in a National Heritage place

•

involve activities in a National Heritage place with substantial and/or long-term impacts on
its values

•

involve the construction of buildings or other structures within, adjacent to, or
within important sight lines of, a National Heritage place which are inconsistent with
relevant values, and

•

make notable changes to the layout, spaces, form or species composition of a garden,
landscape or setting of a National Heritage place in a manner which is inconsistent with
relevant values.

•

restrict or inhibit the continuing use of a National Heritage place as a cultural or
ceremonial site causing its values to notably diminish over time

•

permanently diminish the cultural value of a National Heritage place for a community or
group to which its National Heritage values relate

•

destroy or damage cultural or ceremonial, artefacts, features, or objects in a National
Heritage place, and

•

notably diminish the value of a National Heritage place in demonstrating creative or
technical achievement.

7	‘Fabric’ means physical material including structural elements and other components, fixtures, fittings, contents and items with
historic value
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National Heritage places with Indigenous heritage values

Indigenous heritage values

An action is likely to have a significant impact on Indigenous heritage values of a National Heritage place if there
is a real chance or possibility that the action will:
•

restrict or inhibit the continuing use of a National Heritage place as a cultural or
ceremonial site causing its values to notably diminish over time

•

permanently diminish the cultural value of a National Heritage place for an Indigenous
group to which its National Heritage values relate

•

alter the setting of a National Heritage place in a manner which is inconsistent with
relevant values

•

remove, destroy, damage or substantially disturb archeological deposits or cultural artefacts
in a National Heritage place

•

destroy, damage or permanently obscure rock art or other cultural or ceremonial, artefacts,
features, or objects in a National Heritage place

•

notably diminish the value of a National Heritage place in demonstrating creative or
technical achievement

•

permanently remove, destroy, damage or substantially alter Indigenous built structures in a
National Heritage place, and

•

involve activities in a National Heritage place with substantial and/or long-term impacts on
the values of the place.

Notes:
•

The above examples are general examples and their application will depend on the individual values of each
National Heritage place. Alteration or disturbance which is small in scale may have a significant impact
if a feature or component of a National Heritage place embodies values that are particularly sensitive
or important.

•

To have a significant impact on National Heritage values, it is not necessary for an action to impact upon
the whole of a National Heritage place, all of the values of a National Heritage place, or a whole value of a
National Heritage place. It is sufficient if an action is likely to have a significant impact on a part, element,
or feature of a National Heritage place which embodies, manifests, shows, or contributes to the values of
that place.

Further information on National Heritage places
The following information relevant to National Heritage places is available on the Department’s web site:
•

General information: www.environment.gov.au/epbc/protect/heritage.html

•

Australian heritage places inventory: www.heritage.gov.au/ahpi
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Nuclear actions
A nuclear action will require approval if it has, will have, or is likely to have a significant impact on
the environment.

Significant impact criteria
All nuclear actions, as detailed in section 22 of the Act, should be referred to the Department of the Environment
for a decision on whether approval is required.
These actions are:
•

establishing or significantly modifying a nuclear installation or a facility for storing spent nuclear fuel

•

transporting spent nuclear fuel or radioactive waste products arising from reprocessing;

•

establishing or significantly modifying a facility for storing radioactive waste products arising
from reprocessing

•

mining or milling uranium ore

•

establishing or significantly modifying a large-scale disposal facility for radioactive waste

•

de-commissioning or rehabilitating any facility or area in which an activity described above has been
undertaken, or

•

establishing, significantly modifying, decommissioning or rehabilitating a facility where radioactive materials
at or above the activity level specified in regulation 2.02 of the Environment Protection and Biodiversity
Conservation Regulations 2000 (EPBC Regulations) are, were, or are proposed to be stored.

Electronic copies of the EPBC Act and EPBC Regulations can be accessed from the Department’s web site at:
www.environment.gov.au/epbc/about/index.html
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Great Barrier Reef Marine Park
An action will require approval if:
•

the action is taken in the Great Barrier Reef Marine Park and the action has, will have, or is likely to have a
significant impact on the environment, or

•

the action is taken outside the Great Barrier Reef Marine Park and the action has, will have, or is likely to have
a significant impact on the environment in the Great Barrier Reef Marine Park.

The Great Barrier Reef Marine Park is established under the Great Barrier Reef Marine Park Act 1975. Maps
showing the Great Barrier Reef Marine Park are available from www.gbrmpa.gov.au.
The Great Barrier Reef Marine Park is an area recognised to have high conservation value.

What is the Environment?
‘Environment’ is defined in the EPBC Act as:
a. ecosystems and their constituent parts including people and communities (‘ecosystem’ is defined in the
EPBC Act as ‘a dynamic complex of plant, animal and micro-organism communities and their non-living
environment interacting as a functioning unit’
b. natural and physical resources
c. qualities and characteristics of locations, place and areas
d. heritage values of places (‘heritage value’ is defined in the EPBC Act as including ‘the place’s natural and
cultural environment having aesthetic, historic, scientific or social significance, or other significance, for
current and future generations of Australians.’ ‘Indigenous heritage value’ is defined as meaning ‘ a heritage
value of the place that is of significance to Indigenous persons in accordance with their practices, observances,
customs, traditions, beliefs or history’), and
e. the social, economic and cultural aspects of a thing mentioned in paragraphs (a), (b) or (c).

Significant impact criteria
An action is likely to have a significant impact on the environment of the Great Barrier Reef Marine Park if there
is a real chance or possibility that the action will:
•

modify, destroy, fragment, isolate or disturb an important, substantial, sensitive or vulnerable area of habitat
or ecosystem component such that an adverse impact on marine ecosystem health, functioning or integrity in
the Great Barrier Reef Marine Park results

•

have a substantial adverse effect on a population of a species or cetacean including its life cycle (for example,
breeding, feeding, migration behaviour, life expectancy) and spatial distribution

•

result in a substantial change in air quality or water quality (including temperature) which may adversely
impact on biodiversity, ecological health or integrity or social amenity or human health

•

result in a known or potential pest species being introduced or becoming established in the Great Barrier Reef
Marine Park

•

result in persistent organic chemicals, heavy metals, or other potentially harmful chemicals accumulating in
the marine environment such that biodiversity, ecological integrity, or social amenity or human health may be
adversely affected, or

•

have a substantial adverse impact on heritage values of the Great Barrier Reef Marine Park, including damage
or destruction of an historic shipwreck.
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Other protected matters potentially relevant to the Great Barrier Reef
•

The values of World Heritage properties – The Great Barrier Reef is a World Heritage property

•

The values of National Heritage places – The Great Barrier Reef is a National Heritage place

•

The ecological character of a Ramsar wetland – a number of Ramsar wetlands are located adjacent to the
Marine Park, including Shoalwater and Corio Bays and Bowling Green Bay

•

Listed threatened species and ecological communities – a number of listed threatened species are located in
the Marine Park

•

Listed migratory species – a range of listed migratory species are found in the Marine Park

•

Commonwealth land – a number of islands within the Marine Park are Commonwealth land

•

The environment of a Commonwealth marine area – The majority of the Marine Park is within the
Commonwealth marine area, and

•

Nuclear actions.

Further information on the Great Barrier Reef Marine Park
•

Further information on the Great Barrier Reef Marine Park is available on the Great Barrier Reef Marine Park
Authority (GBRMPA) website: www.gbrmpa.gov.au

•

General information: www.gbrmpa.gov.au

Note:
For actions/activities taken within the Great Barrier Reef Marine Park a permission may be required under the
Great Barrier Reef Marine Park Act 1975 (GBRMP Act). A permission under the GBRMP Act may be required
even if significant impact on the environment of the Great Barrier Reef is not likely. Further information is
provided on the Great Barrier Reef Marine Park web site at www.gbrmpa.gov.au
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Protection of water resources from coal
seam gas development and large coal
mining development
Information on the protection of water resources from coal
seam gas development and large coal mining development
The draft Significant Impact Guidelines: Coal seam gas and large coal mining developments—Impacts on water
resources provides further details on the protection of water resources from coal seam gas and large coal mining
developments website: www.environment.gov.au/epbc/about/water-trigger.html.

26 / Significant impact guidelines 1.1

The referral, assessment and
approval process
Referral process
If after undertaking a self-assessment you conclude that your action is likely to have a significant impact on a
matter of national environmental significance, or if you are unsure, you should refer the action to the Australian
Government environment minister. Substantial penalties apply for taking an action that has, will have or is likely
to have a significant impact on a matter of national environmental significance without approval.
Referral forms and a guide to assist in filling out the referral form can be obtained from the Department’s
community information unit on 1800 803 772, or from the Department’s website at: www.environment.gov.
au/epbc/assessments/referral-form.html. The EPBC Act referral process is summarised in Figure 1 below.

Figure 1: EPBC Act referral process
‘Self-assessment’ by person proposing to take the action

Is the action likely to have a significant impact on the environment and/or a matter of
national environmental significance?
Matters of national environmental significance are:
•

world heritage properties

•

national heritage places

•

wetlands of international importance (often called ‘Ramsar’ wetlands after the
international treaty under which such wetlands are listed)

•

nationally threatened species and ecological communities

•

migratory species

•

Commonwealth marine areas

•

the Great Barrier Reef Marine Park

•

nuclear actions (including uranium mining)

•

a water resource, in relation to coal seam gas development and large coal
mining development.

No

Approval is not required from
the Australian Government
environment minister.

Yes
Person proposing to take the action makes a referral to the Australian Government
environment minister. The Minister makes a decision within 20 business days on whether
approval is required under the EPBC Act.

Controlled action

Action is subject to the
assessment and approval
process under the
EPBC Act.

Not controlled action
‘Particular Manner’

Not controlled action

Approval is not required
if the action is taken
in accordance with the
manner specified.

Approval is not required
if the action is taken
in accordance with
the referral.
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After receiving a referral, the minister will decide whether the action is likely to have a significant impact on a
matter of national environmental significance:
•

if the minister decides that the action is likely to have a significant impact on a matter of
national environmental significance, then the action requires approval under the EPBC Act
(it is a controlled action), and

•

if the minister decides that the action is not likely to have a significant impact on a matter of national
environmental significance, then the action does not require approval under the EPBC Act (it is a not
controlled action).8

The minister may also decide that an action is not likely to have a significant impact on a matter of national
environmental significance, and does not require approval under the EPBC Act, because it will be taken in a
‘particular manner’. However, the action must be undertaken in a way that is consistent with the manner specified
in this decision, or penalties apply.9
The minister is generally required to make a binding decision on whether an action requires approval within
20 business days of receiving a referral. If the minister’s decision is that an action does not require approval, a
person will not contravene the Act if the action is taken in accordance with that decision.

Assessment and approval process
If the minister decides that an action requires approval, then an environmental assessment of the action must
be carried out. If a bilateral agreement is in place the action may be assessed by the state or territory in which
the action is to be undertaken, using the processes accredited under the bilateral agreement. If a ministerial
declaration is in place accrediting another Australian Government assessment process, the action may be assessed
by the process accredited under that declaration. Otherwise, the assessment will be undertaken by one of a range
of assessment approaches outlined under the EPBC Act. An assessment report will then be prepared.
After considering the environmental assessment report, the Australian Government Environment minister decides
whether to approve the action, and what conditions (if any) to impose. The EPBC Act assessment and approval
process is summarised in Figure 2.

8 Please note that, regardless of whether approval is required under the EPBC Act, separate environmental assessment and approval may be
required under state/territory and/or local government legislation.
9 More information about particular manner decisions can be found in the Practice Guide entitled Application of ‘Particular Manner’ decision
making under the EPBC Act, available on the Department’s web site at: www.environment.gov.au/epbc/publications/manner.html
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Figure 2: EPBC Act assessment and approval process
Can the action be assessed using:
•

A state/territory assessment process accredited under a bilateral agreement?

•

A state/territory assessment process accredited on a case-by-case basis?

•

An Australian Government assessment process accredited under a
ministerial declaration?

Action to be assessed by:
• An accredited state
process; or
Yes

•

An accredited Australian
Government process.

No
Proponent prepares documentation in keeping with the requirements of the level of
assessment determined by the Australian Government Environment Minister.

Public comment on information included in documentation.

State or Australian
Government prepares
assessment report.

The Department prepares an assessment report.

Australian Government Environment Minister decides on approval and conditions.
A decision must be made within 30 business days.
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General information
A range of other EPBC Act policy statements are available to assist you in determining whether you are likely to
have a significant impact on a matter of national environmental significance.
EPBC Act Policy Statements can be obtained from the Department’s community information unit on 1800 803
772 or can be downloaded from the Department’s web site at: www.environment.gov.au/epbc/publications/
guidelines.html
The Australian Natural Resources Atlas provides national, state and regional information about a range of
environmental and land-use attributes: www.anra.gov.au/
Please note that the Department does not hold all of the information that may be required to assess the impacts
of your action. state and territory government agencies also have a range of information that may be useful,
including geographic information.
The sectoral information contained in the Appendix to these guidelines is intended to illustrate the application of
the criteria for matters of national environmental significance in relation to specific industry sectors, and should
be read in the context of, and in conjunction with, the significant impact criteria in these guidelines.
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Appendix – Information for
industry sectors
The purpose of this Appendix is to provide more detailed assistance in relation to whether, and in what
circumstances, some selected sectoral activity is likely to have a significant impact on a matter of national
environmental significance.
The examples in this appendix should be read in conjunction with the significant impact criteria in the
guidelines and should not be taken to be conclusive.
This guidance relates to the following sectoral activities:
•

mineral exploration

•

urban development

•

local government, and

•

marine activities.

EPBC Act policy statements which provide further guidance in relation to specific industry sectors10 are available
from the Department’s community information unit or the Department’s web site:
www.environment.gov.au/epbc/publications/guidelines.html

Mineral exploration activity
Terrestrial exploration
Surface geological mapping examining rock outcrops and exposures, which may involve the taking
of small samples, would not normally be expected to have a significant impact on a matter of national
environmental significance.
Surface geochemical sampling, using both regular grid pattern and irregular pattern methods to collect
small samples, would not normally be expected to have a significant impact on a matter of national
environmental significance.
Surface geophysical surveys including airborne surveys, gravity, magnetic and electromagnetic surveys, would
not normally be expected to have a significant impact on a matter of national environmental significance.
Other geophysical surveys that include seismic surveys would not normally be expected to have a significant
impact on matters of national environmental significance. However, an action involving seismic surveys (shot
hole method or vibroseis) may have a significant impact on an endangered or critically endangered species if,
for example, it is likely to damage habitat critical to the survival of the species or disrupt the breeding cycle of
a population of the species. Such an action may also have a significant impact on listed threatened ecological
communities where, for example, it adversely impacts on habitat. (See the criteria relating to endangered and
critically endangered species and ecological communities.)

10 Industry-specific guidelines that have been, or are being, developed include guidelines for offshore seismic operations, offshore
aquaculture, wind farms, agricultural land clearance, urban development, and actions undertaken by local government.
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All exploratory drilling (including new field, wildcat, and appraisal drilling, auger, rotary air blast (RAB),
open hole percussion, reverse circulation (RC), diamond drilling and wide diameter drilling), including
the construction of drill pads, would not be expected to have a significant impact on a matter of national
environmental significance where the discharges, emissions and waste from the drilling are contained and
managed in an environmentally sensitive manner. However, an action involving exploratory drilling may have a
significant impact on an endangered or critically endangered species if, for example, it is likely to damage habitat
critical to the survival of the species or disrupt the breeding cycle of a population of the species. Such an action
may also have a significant impact on listed threatened ecological communities where, for example, it adversely
impacts on habitat. (See the criteria relating to endangered and critically endangered species and ecological
communities.) Such an action may also have a significant impact if it occurs within a National Heritage place,
for example, if it disturbs Indigenous burial grounds or artefacts with National Heritage values. It will also be
necessary to consider the Ramsar criteria if the exploratory drilling is to occur in or immediately adjacent to a
Ramsar wetland.
Costeaning and trenching (small scale) would not be expected to have a significant impact on a matter of
national environmental significance where small trenches are excavated using hand tools. However, an action
involving costeaning and trenching (small scale) may have a significant impact on an endangered or critically
endangered species if, for example, it is likely to damage critical habitat for the species or disrupt the breeding
cycle of a population of the species. Such an action may also have a significant impact on listed threatened
ecological communities where, for example, it adversely impacts on habitat. (See the criteria relating to
endangered and critically endangered species and ecological communities.) It will also be necessary to consider
the National Heritage criteria and the Ramsar criteria if the costeaning or trenching is to occur in or immediately
adjacent to a National Heritage place or a Ramsar wetland.
Costeaning and trenching (large scale), surface bulk sampling (such as establishing a trial pit, sinking shafts
or driving decline tunnels deep into the target) and underground exploration and development (such as
underground sampling, drilling and mine construction): whether or not these exploration activities are likely
to have a significant impact on a matter of national environmental significance will depend upon the particular
facts and circumstances of the proposed activity. It is necessary to apply the criteria in the guidelines to assist
in determining when an action is likely to have a significant impact on a matter of national environmental
significance. For example, if surface bulk sampling occurs in an area that is not in or near a Ramsar wetland,
and if it is not damaging the habitat of a threatened species or important habitat for a migratory species, then
the proposed exploration activity is not likely to have a significant impact on a matter of national environmental
significance. However, if the proposed activity will result in the pollution of a Ramsar wetland then it is likely to
have a significant impact on the ecological character of the Ramsar wetland.

Offshore exploration
Aerial surveys and diving for samples would not normally be expected to have a significant impact on a matter
of national environmental significance.
Offshore exploratory drilling would be expected to have a significant impact if it is undertaken in an area that
contains habitat for threatened or migratory species and the seismic activity is likely to interfere with breeding,
feeding or migration, or if habitat critical to the survival of the species (or important habitat for a migratory
species) is damaged by the drilling. Offshore exploratory drilling would also be expected to have a significant
impact on a Ramsar wetland or the Commonwealth marine environment if drilling occurs in a sensitive area (for
example, sea mounts and other areas with high biodiversity value or which contain important habitat). Offshore
exploratory drilling may also potentially have a significant impact on historic shipwrecks in the Commonwealth
marine area.
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Other issues
The above discussion does not address issues associated with mineral exploration activity in a World Heritage
property or National Heritage place. In addition, it does not take into account any impacts associated with
gaining access to the exploration site, especially where heavy machinery is used.

Urban development
Repairing, maintaining, or making alterations to commercial and domestic buildings and properties would not
be expected to have a significant impact on a matter of national environmental significance, unless the repairs,
maintenance or alterations are being made to a World Heritage property or a National Heritage place and are
inconsistent with the values of the property or place.
Repairing and maintaining existing distribution infrastructure for utilities for power, water and sewage would
not normally be expected to have a significant impact on a matter of national environmental significance, unless
there is a substantial expansion or modification of these utilities.
Establishing a new subdivision in an existing suburb, with established infrastructure designed to manage
environmental impacts, upstream of a large Ramsar wetland (such as the Moreton Bay Ramsar wetland) would
not be expected to have a significant impact on the wetland.
By contrast, establishing a new subdivision in the vicinity of a smaller Ramsar wetland is likely to have a
significant impact on the wetland if it involves extensive vegetation clearing, clearing riparian vegetation,
modifying the flow of water to or within the wetland, or if it will result in significant discharges of pollutants into
the wetland.
Establishing a new subdivision within or adjacent to the Great Barrier Reef Marine Park, a World Heritage
property or a National Heritage place is likely to have a significant impact on the World or National heritage
values of that property or place.
Building a house on land in an existing subdivision in the vicinity of a Ramsar wetland or a World
Heritage property would not normally be expected to have a significant impact on these matters of national
environmental significance.
However, building a house in close proximity to a National Heritage place may have a significant impact on the
values of the place, in particular where the place is located in a non-urban environment or where the proposed
development would obstruct or detract from the viewing axes of the heritage place, where applicable.
Proposed urban development for a housing subdivision or an industrial estate on an area which contains
nationally listed threatened species or ecological communities, or immediately adjacent to the Great Barrier Reef
Marine Park, is likely to be significant under the EPBC Act and should be referred to the minister.
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Local government
Maintaining existing facilities such as visitor centres and roadside facilities would not be expected to have a
significant impact on a matter of national environmental significance.
Routine vegetation management to maintain existing roads in or adjacent to a World Heritage property, a
National Heritage place, a Ramsar wetland or a listed threatened species or ecological community would not
normally be expected to have a significant impact on a matter of national environmental significance.
A proposed new road through a World Heritage property, a National Heritage place, or a Ramsar wetland
or a road that would require clearing of native vegetation that contains nationally listed threatened species or
ecological communities is likely to be significant under the EPBC Act and should be referred to the minister. It
will also be necessary to consider the environment of the Great Barrier Reef Marine Park if the proposed new road
occurs immediately adjacent to the Great Barrier Reef Marine Park.
Where road verge maintenance is carried out regularly (for example, every one or two years) it would not be
expected to have a significant impact on a critically endangered or endangered plant species.
On the other hand, if a population of a critically endangered or endangered plant species becomes established
on a road verge (because the verge has not been graded or weeded for a number of years), then clearing that road
verge is likely to have a significant impact on a matter of national environmental significance.
Widening an existing road would not normally be expected to be significant under the EPBC Act where the
road verge has previously been cleared or the vegetation beside the road has been heavily modified. However, if
road widening would require removal of native vegetation that contains critically endangered or endangered plant
species or ecological communities, it is likely to have a significant impact and should be referred to the minister.
Development of a tourist resort in or adjacent to the Great Barrier Reef Marine Park, a World Heritage
property or a National Heritage place is likely to be significant under the EPBC Act and should be referred
to the minister. However, a residential development such as a block of units or other accommodation in an
existing city or coastal town would not normally be expected to have a significant impact on an adjacent World
Heritage property.

Marine activities
Otherwise lawful recreational fishing and recreational boating would not normally be expected to have a
significant impact on a matter of national environmental significance.
Routine ship transits where appropriate precautions have been taken against translocating potential pest species
would not normally be expected to have a significant impact on a matter of national environmental significance.
Ballast water operations from vessels in Australian waters, undertaken in accordance with an approved
Australian Government arrangement for the management of ballast water, would not normally be expected to
have a significant impact on the Commonwealth marine environment.
Small scale infrastructure projects such as new jetties within an existing port would not normally be expected to
have a significant impact on a matter of national environmental significance.
Large scale infrastructure projects such as a large pontoon, new aquaculture proposals, construction of a jetty,
or a tourist facility (for example, a marina) in the Great Barrier Reef Marine Park may have a significant impact
on the environment of the Great Barrier Reef Marine Park and should be referred to the minister.
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Expansion of an existing port which requires land reclamation or spoil disposal in a World Heritage property,
a National Heritage place, in or adjacent to the Great Barrier Reef Marine Park, a Ramsar wetland or an area
containing nationally listed threatened species or ecological communities, or which involves modifying an area
of important habitat for a nationally listed migratory species, is likely to have a significant impact on a matter of
national environmental significance.
Construction of a new port in a Commonwealth marine area, in or adjacent to the Great Barrier Reef Marine
Park, a World Heritage property, or a National Heritage place is likely to have a significant impact on a matter of
national environmental significance.
Dredging of a new shipping channel through a World Heritage property, a National Heritage place, through or
next to the Great Barrier Reef Marine Park, a Ramsar wetland, or an area containing nationally listed threatened
species or ecological communities, or which involves modifying an area of important habitat for a nationally listed
migratory species, is likely to have a significant impact on a matter of national environmental significance.
Dredging to maintain existing navigational channels would not normally be expected to have a significant impact
on the environment where the activity is undertaken as part of normal operations and the disposal of spoil does
not have a significant impact.
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Introduction
ANEDO welcomes the development of the “Draft Significant Impact Guidelines: Coal
seam gas and large coal mining developments – impacts on water resources” (draft
guidelines) and appreciates the opportunity to provide comments on these draft
guidelines.
ANEDO strongly supports the inclusion of the impact on water resources of coal seam
gas and large coal mine developments as ninth matter of national environmental
significance (water trigger) and is generally supportive of the draft guidelines for
applying the water trigger. ANEDO submits that there are a number of ways that the
guidelines can and should be strengthened, and we outline these comments further
below.
Our comments broadly correspond to parts of the draft guidelines. In brief they relate to:











Beneficial impacts (and potential adverse impacts)
General criteria for significant impacts
Changes to hydrology
Changes to water quality
Changes to ecosystem functioning and integrity (including if no significant impact
to hydrology or water quality)
Cumulative impacts and timing
Scale of development (and sensitivity of environment)
Value of water resources
Transitional arrangements (and ‘prior authorisations’)
Suggestion to include guidance on standard conditions.

Beneficial Impacts
The draft guidelines (pp 6-7) state that:
the following beneficial impacts would not be considered in an EPBC Act referral decision:
 supply of water to towns for drinking water;
 supply of water for irrigation; or
 on-supply of excess water to other mines.

ANEDO reads this section of the draft guidelines to mean that the activity of providing
water (post mining use) is not subject to assessment under the water trigger. However, it
should be noted that in obtaining this water, the CSG or coal mining activity may well
have had a significant impact on the water resource. The guidelines should be clarified to
ensure that it cannot be interpreted to support the argument that a plan to reuse water
for drinking, irrigation or other mining, exempts these actions from the requirement of
assessing their initial impact on the water resource. Similarly, if providing this water
involves releasing water into the environment, the Water Trigger Guidelines should be
clarified to ensure that such releases are also subject to assessment. For example,
transporting drinking quality water to a town via a naturally turbid stream may actually
reduce the ecological value of the stream. Noting examples of associated adverse
impacts of these activities would be useful.

General Criteria
We make four points on this section. The draft guidelines (p 7) state that:
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An action is likely to have a significant impact on a water resource if there is a real chance or
possibility that it will directly or indirectly result in:
 a substantial change to the hydrology of a water resource; or
 a substantial change in water quality of a water resource.

First, guidance on what constitutes changes to hydrology (pp 7-8) does not explicitly
discuss changes in the hydrogeological characteristics or integrity of hydrogeological
connections. For clarity, this definition should be explicit and incorporated in the
guidelines.
Second, the general criteria (p 7) appear to assume that, where an action does not
create a substantial change to hydrology or water quality, the action is unlikely to result
in substantial changes to ecosystem function and integrity and therefore do not require
consideration of changes to ecosystem function and integrity in the absence of change to
hydrology or water quality. This is an inappropriate assumption. While it may be ‘less
likely’ (as on p 6), there are circumstances where even minor changes to hydrology or
quality may create a substantial change to ecological function or integrity (for example, a
small release of a highly toxic substance may lead to substantial changes in the
population size of vulnerable species). Therefore the substantial changes to ecosystem
function and integrity should be added to the two General Criteria proposed. This will
ensure that biodiversity values vulnerable to even minor changes to water quality or
hydrology are appropriately considered within the scope of the MNES and adequately
protected. We also note that the figure on p 7 also asks about ‘any likely significant
impacts on water quantity or quality’ rather than reflecting the guidelines’ language
relating to ‘substantial changes to hydrology’. The same box also refers to ‘value’ of the
water resource but not its ‘sensitivity’ which is also relevant (see comments below).
Third, the examples of changes to a water resource, currently described as possibly
being caused by “watercourse diversions, water discharges, impoundments, subsidence,
post-action voids or other landscape modifications as well as mining or drilling” should
also refer to ‘surface water take’ and re-injection of produced waters from CSG
production or mine dewatering as a potentially significant change.
Fourth, ANEDO strongly supports a precautionary approach when dealing with
uncertainty (see draft guidelines, p 6). However, the provision of comprehensive baseline
data is fundamental to understanding whether or not a substantial change to water
quality, hydrology or ecosystem function and integrity is likely to result, directly or
indirectly, from an action. ANEDO therefore submits that CSG development and large
coal mining development should not be assessed under the EPBC Act in the absence of
comprehensive baseline data. Baseline data is vital insofar as it enables the proponent
to clearly articulate the current hydrology and water quality, and to subsequently
measure actual (as opposed to predicted) impacts once development has commenced.
Such data further enables the consent authority to either halt development or vary
conditions of consent where actual impacts diverge from predicted impacts.

Changes to hydrology
ANEDO supports the range of facets of the water resource that must be considered
under the guidelines.1
1

Draft guidelines, pp 7-8, refer to:

flow regimes (volume, timing, duration and frequency of water flows);

recharge rates;

aquifer pressure or pressure relationships between aquifers;
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Based on our experience, CSG development and large coal mining development is often
approved by States on the basis of preliminary groundwater studies.2 It therefore falls to
the Commonwealth Government to ensure that adequate hydrological and
hydrogeological modelling, including groundwater-surface water interactions, is
undertaken to determine the level of impact before a controlled action is approved or
refused under the EPBC Act. Assessment must therefore be based on modelling that is
appropriately adapted to determining the likely short, medium and long-term impacts of
the development in question.
We further submit that the Minister should consider whether ‘general’ or ‘specific’
thresholds are exceeded when determining whether to approve or refuse a CSG
development or large coal mining development. These two ‘thresholds’ are discussed in
turn.

General threshold
We recommend basing the ‘general threshold’ on the definition of ‘environmentally
sustainable level of take’ contained in the Water Act 2007 (Water Act). Specifically, the
Minister should consider refusing any CSG development or large coal mining
development that individually, or in combination with other developments, is likely to
compromise:





key environmental assets of the water resource; or
key ecosystem functions of the water resource; or
the productive base of the water resource; or
key environmental outcomes for the water resource.3

Specific thresholds
We further recommend considering specific thresholds that are particular to the water
system or systems likely to be significantly impacted by the development in question. We
note that the draft guidelines recognise the importance of consideration of quantity of
water extracted and associated drawdown impacts; water quality; ecosystem services;
and impacts on habitat. However no commitment is made to develop appropriate
thresholds beyond which project refusal would be mandatory.

Changes to water quality
ANEDO strongly supports the use of Australian and New Zealand Environment
Conservation Council (ANZECC) guidelines in determining significant impact on aquatic
ecosystems, as described on p 9:4






2

groundwater table levels;
groundwater/surface water interactions;
river/floodplain connectivity;
inter-aquifer connectivity; or
coastal processes including changes to sediment movement or accretion, water circulation patterns,
permanent alterations in tidal patterns, or substantial changes to water flows or water quality in
estuaries

For example, proposals for CSG pilot drilling at Fullerton Cove, NSW; and the NSW
Government’s approval of the Gloucester CSG project.
3
Water Act 2007, s. 4 (definitions).
4

The draft guidelines refer to the Australia and New Zealand Guidelines for Fresh and Marine Water Quality.

4

For aquatic ecosystems, a significant impact is likely if the predicted change in water
quality is greater than that required for ‘slightly to moderately disturbed’ systems as
described in the relevant water quality objectives.

ANEDO also supports the requirement for long term and cumulative considerations,5 and
recommends that the draft guidelines be expanded to ensure that the interaction of
chemicals once exposed to air and potential increases in toxicity through mixing is
considered.
Further in relation to hydraulic fracturing, ANEDO is concerned that CSG developments
and large coal mining developments classified as ‘controlled actions’ are being approved
in the absence of definitive information regarding hydraulic fracturing agents. By way of
example, condition 20 of the approval issued by Minister Burke for the ‘Gloucester Coal
Seam Methane Gas Project’ (Gloucester Approval)6 states that:
Prior to undertaking any hydraulic fracturing, the person undertaking the action must provide
the minister with the following details on any hydraulic fracturing agents or other reinjected
fluids likely to be used under this approval:
 estimated number and location (mapped, and expressed in latitude, longitude and depth)
of wells where the agent or fluid may be used;
 Chemical Abstracts Service Number;
 typical load;
 typical concentration; and
 toxicity as total effluent toxicity and ecotoxicity, based on methods outlined in the
National Water Quality Management Strategy.

ANEDO is of the view that this information must be provided by the proponent before
assessing the likely impacts of a CSG development on a water resource or resources.
Indeed, we submit that it is difficult to properly assess environmental impacts in the
absence of this information.
We understand that certain CSG companies argue that fracturing agents are
‘commercial-in-confidence’ and accordingly refuse to disclose their contents. ANEDO
rejects this rationale, and contends that it is in the public interest for proponents to
provide the Commonwealth with all information necessary to meaningfully assess the
likely impacts of a CSG development on a water resource or resources. Put differently,
we are of the view that the public’s interest in protecting Australia’s water resources far
outweighs commercial interests, as amply demonstrated by continuing community
concern regarding the impacts of fracturing on groundwater and surface water.

Changes to ecosystem function and integrity (including ‘If no significant
impact to hydrology or water quality’)
ANEDO supports the range of facets of ecosystem function and integrity that must be
considered (p 10), however see our comments above regarding:

5

Draft guidelines, p 10:
The quality of water extracted from coal seams needs to be considered in the widest context.
Individually, the salts, heavy metals, and other compounds should not be allowed to exceed safe
guideline levels, in particular guidelines for ecosystems or water bodies to avoid damage over the
term of coal seam gas extraction. In addition, taken cumulatively, their concentration during water
treatment processes could potentially produce substantial volumes of salt and heavy metal
concentrate that remain in the environment and might be mobilised by water in the future.
6
EPBC approval 2008/4432. Issued 11 February 2013.
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the need to consider impacts on ecosystem function and integrity even in the
absence of significant impacts on hydrology or water quality; and
the need for thresholds when the Minister is determining whether to approve or
refuse a CSG or large coal mine development.

Cumulative impacts and timing
ANEDO strongly supports the need to consider cumulative impacts and timing in the
consideration of potential impacts on water resources associated with CSG activities and
large coal mines. (p 11). These issues are particularly important for CSG activities with
potential ongoing impacts through increased connectivity of aquifers, and potential for
large numbers of well heads to have cumulative impacts on aquifers.

Scale (and sensitivity)
ANEDO accepts that it reasonable to expect that small scale development are less likely
to have a significant impact on water resources (p 11). However, this section of the draft
guidelines does not reflect the fact that, if the surrounding environment is highly
sensitive, then even small scale developments may have significant impacts. For this
reason, ANEDO does not support the implication that exploration, appraisal and pilot
developments have less need to consider their potential impact. This is particularly
important given that CSG exploration effectively involves the same activity as production
(ie, drilling, casing, hydraulic fracturing and disposal of produced fluids) and therefore the
impacts are similar.
Rather, consideration of impact must take into account the level of risk and sensitivity of
the surrounding environment (as is suggested earlier in the draft guidelines, at p 6). The
wording under ‘Scale’ should be changed to reflect this (or via a separate section on
‘sensitivity’).7 ANEDO suggests that any company that is investing in exploratory drilling
has an expectation that this may be successful and lead to full production. As such,
considering only the impact of a small number of wells may give unrealistic expectations
of the ability to obtain project approvals in the longer term. The draft guidelines could be
amended to manage any such expectations.8

Value
An additional factor that is relevant to the value of the water resource is the intrinsic and
existence values of the resource and its components. ANEDO submits that this be
included in addition to the listed ‘main factors’.

Transitional arrangements
ANEDO supports the intention of the ‘prior authorisation’ limitations. However, we note
that some of the wording of the provisions is open to interpretation (see p 16, which
quotes s 22 of the Amendment Act,9 and the guidance at p 20). The draft guidelines state
that an “extension or renewal of an authorisation is considered to be a new
7

See, for example, Matters of National Environmental Significance - Significant Impact Guidelines 1.1
(2009), p 15, ‘The Commonwealth Marine Environment’: ‘Actions in or near marine protected areas, or other
areas with high conservation value, have a greater likelihood of significant impacts on the Commonwealth
marine environment.’
8
There is some reference to mineral exploration impacts in the Appendix to the MNES Guidelines 1.1.
However, the scale and concerns about CSG drilling and hydraulic fracturing have seen a marked increase
since 2009.
9
NB: The reference to the Amendment Act on p 16 of the draft guidelines should say ‘2013’, not ‘1999’.
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environmental authorisation where… further and substantial environmental
considerations are involved” (p 20, emphasis added). Instead, the guidelines should
reflect the requirement in s 22, that it is a new environmental authorisation (i.e. the
exemption does not apply) where “any further consideration of the environmental
impacts of the action” is required to properly renew or extend the authorisation
(emphasis added).

Standard conditions – guidance recommended
In addition to the matters outlined in the draft guidelines, ANEDO submits that to
increase certainty for proponents and the community, the Department should consider
publishing guidance on standard conditions relating to monitoring, hydrological and
hydrogeological modelling, reporting, and cessation of activities in certain circumstances.
These matters are discussed in turn.

Monitoring
ANEDO recommends a standard condition requiring continuous monitoring of water
quality at each well head, and at all discharge points. This condition should be
accompanied by an explicit statement indicating that monitoring does not authorise
pollution and that action to reduce (or eliminate) unauthorised levels of a given
substance may be required.

Hydrological and hydrogeological modelling
ANEDO recommends developing a standard condition requiring the proponent to
undertake ongoing hydrological and hydrogeological modelling that includes regular
review by the Department. This modelling would enable changes to project
requirements should the project not proceed as forecast in the original modelling.

Reporting
Given the high level of community and regulatory concern regarding the impacts of CSG
development and large coal mining development on water resources,10 ANEDO
recommends developing standard conditions requiring:





monitoring results to be published online within 14-28 days of the sample being
taken from the relevant water source. Raw data, as well as a plain-English
version of the data, are to be published on the company’s website (and/or a
centralised location);
the results of ongoing hydrological and hydrogeological modelling to be published
online at regular intervals. Raw data, as well as a plain-English version of the
data, are to be published on the company’s website (and/or central location); and
the publication of annual reports specifying both approved and actual impacts.
These reports are to be published on the company’s website.

A standard condition regarding ongoing reporting would promote transparency and
shared regulatory responsibility. It would also further assist the Commonwealth to
determine whether permissible limits are being exceeded by the proponent, and to take
10

See for example, National Water Commission position statement on Coal Seam Gas (Dec. 2010);
NSW Legislative Council Inquiry Report into Coal Seam Gas (May 2012), chapters 7 (Community views) and
13 (Regulation); Queensland Ombudsman, ‘An investigation into the approval and oversight of the Kingaroy
underground coal gasification project’ (Sept. 2012).
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appropriate action. We note that NSW laws now require licence holders to monitor and
publish pollution data, guided and regulated by the NSW Environment Protection
Authority.11

Cessation of activity
ANEDO recommends including a standard condition regarding cessation of activity in
certain circumstances. Where actual impacts diverge from approved impacts beyond a
reasonable margin of error (for example +/- 5%), the proponent must cease the
development or relevant activities immediately. The proponent must immediately notify,
either orally or electronically, the Commonwealth and/or State contact specified in the
approval of both the divergence and the nature and extent of the divergence, and cease
the development or relevant activities within 24 hours of initial notification. Where the
divergence presents an imminent risk to human health or the environment, such
notification shall be provided to affected communities as well. Development may
recommence once the Commonwealth is reasonably satisfied that appropriate steps
have been taken to first, remediate unacceptable impacts and second, ensure
compliance with the original approval.

Requirement to make good
ANEDO recommends developing a standard condition requiring the proponent to (where
physically possible) to ‘make good’ impacts on a water resource or resources, as well as
groundwater-dependent ecosystems. These conditions should be divided into two
categories: remediating approved impacts and remediating unapproved impacts.
Any standard condition concerning remediation of approved impacts should require the
work to be undertaken within specified timeframes and to an appropriate standard,
where ‘appropriate’ is defined as being as close to the resource’s pre-impact state as
possible.
Where unapproved impacts exceed the general and/or specific thresholds specified in
relevant conditions work would cease. This being the case, ANEDO recommends that
the standard condition concerning unapproved impacts should state that resumption of
development is conditional on the completion of appropriate remediation work (see
definition of ‘appropriate’, above).

11

Protection of the Environment Operations Act 1997 (NSW), s 66(6). See also NSW EPA website,
http://www.epa.nsw.gov.au/legislation/faqspubpmdata.htm.
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Environmental Planning and Assessment Regulation 2000 [NSW]
Part 14 Environmental assessment under Part 5 of the Act

Part 14 Environmental assessment under Part 5 of the Act
Division 1A
227AA

Preliminary

Demolition of temporary structure not “activity”

Pursuant to paragraph (k) of the definition of activity in section 110 (1) of the Act,
the demolition of a temporary structure is prescribed not to be such an activity for the
purposes of that definition.

Division 1
228

Circumstances requiring an environmental impact
statement

What factors must be taken into account concerning the impact of an activity on the
environment? (cf clause 82 of EP&A Regulation 1994)

(1)

For the purposes of Part 5 of the Act, the factors to be taken into account when
consideration is being given to the likely impact of an activity on the environment
include:
(a) for activities of a kind for which specific guidelines are in force under this
clause, the factors referred to in those guidelines, or
(b) for any other kind of activity:
(i) the factors referred to in the general guidelines in force under this
clause, or
(ii) if no such guidelines are in force, the factors referred to subclause (2).

(2)

The factors referred to in subclause (1) (b) (ii) are as follows:
(a) any environmental impact on a community,
(b) any transformation of a locality,
(c) any environmental impact on the ecosystems of the locality,
(d) any reduction of the aesthetic, recreational, scientific or other environmental
quality or value of a locality,
(e) any effect on a locality, place or building having aesthetic, anthropological,
archaeological, architectural, cultural, historical, scientific or social
significance or other special value for present or future generations,
(f) any impact on the habitat of protected fauna (within the meaning of the
National Parks and Wildlife Act 1974),
(g) any endangering of any species of animal, plant or other form of life, whether
living on land, in water or in the air,
(h) any long-term effects on the environment,
(i) any degradation of the quality of the environment,
(j) any risk to the safety of the environment,
(k) any reduction in the range of beneficial uses of the environment,
(l) any pollution of the environment,
(m) any environmental problems associated with the disposal of waste,
(n) any increased demands on resources (natural or otherwise) that are, or are
likely to become, in short supply,
(o) any cumulative environmental effect with other existing or likely future
activities,
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(p)

any impact on coastal processes and coastal hazards, including those under
projected climate change conditions.

(3)

For the purposes of this clause, the Secretary may establish guidelines for the factors
to be taken into account when consideration is being given to the likely impact of an
activity on the environment, in relation to activities generally or in relation to any
particular kind of activity.

(4)

The Secretary may vary or revoke any guidelines in force under this clause.

Division 2
229–232

(Repealed)

Division 3
233

Public participation

What is the form for a section 113 notice?

For the purposes of section 113 of the Act, the prescribed form in which a notice
under that section is to be prepared is a form that, in addition to the matters required
by section 113 (1) of the Act, includes the following matters:
(a) the following heading in capital letters and bold type:
“ASSESSMENT OF ENVIRONMENTAL IMPACT OF (a title
description of the proposed activity and its location)—PUBLIC
EXHIBITION”
(b) a brief description of the proposed activity and its locality,
(c) the name of the proponent,
(d) a statement of the places, dates and times for inspection of the environmental
impact statement,
(e) a statement that any person may, before the specified closing date, make
written representations to the determining authority about the proposed
activity.
234

235

In what manner must a section 113 notice be given? (cf clause 87 of EP&A Regulation
1994)

(1)

For the purposes of section 113 of the Act, the prescribed manner in which a notice
under that section is to be given in relation to an environmental impact statement is
by causing notice of the places, dates and times where the statement may be inspected
to be published on at least 2 separate occasions:
(a) in a daily newspaper circulating generally throughout the State, and
(b) in a local newspaper,
so as to appear across 2 or 3 columns in the display section of those newspapers.

(2)

The period of 30 days referred to in section 113 (1) of the Act begins on:
(a) the date on which the notice is first published in the daily newspaper
circulating generally throughout the State, or
(b) the date on which the notice is first published in the local newspaper,
whichever is the later.

Where may an environmental impact statement be inspected? (cf clause 88 of EP&A
Regulation 1994)

In addition to the places referred to in section 113 (1) of the Act, a determining
authority must make copies of the relevant environmental impact statement available
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1. Introduction
1.1. About the EPBC Act
The Environment Protection and Biodiversity Conservation Act 1999 (the EPBC Act) is the Australian Government’s
central piece of environmental legislation. It provides a legal framework to protect and manage nationally and
internationally important flora, fauna, ecological communities and heritage places — defined in the EPBC Act
as matters of national environmental significance.
These matters of national environmental significance (MNES) are:
•

world heritage properties

•

national heritage places

•

wetlands of international importance

•

nationally threatened species and ecological communities

•

migratory species

•

Commonwealth marine areas

•

the Great Barrier Reef Marine Park

•

nuclear actions (including uranium mining)

•

a water resource in relation to coal seam gas (CSG) and large coal mining (the water trigger).

These guidelines relate to this last matter of national environmental significance (the water trigger).

1.1.1. The ‘water trigger’
An amendment was made by the Environment Protection and Biodiversity Conservation Amendment Act 2013
(the Amendment Act) to provide that water resources are a matter of national environmental significance
in relation to coal seam gas and large coal mining development. The amendment passed the Parliament on
19 June 2013 and came into effect on 22 June 2013.
Under the EPBC Act, an action which involves a CSG development or a large coal mining development now
requires approval from the Australian Government Environment Minister (the Minister) if the action has,
will have, or is likely to have a significant impact on a water resource.
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1.1.2. Significant impact guidelines
The core purpose of these guidelines is to assist any person who proposes to take an action which involves
a CSG development or a large coal mining development to decide whether the action has or is likely to have
a significant impact on a water resource.
If the action is likely to have such an impact, the proponent should submit a referral to the Australian
Government Department of the Environment (the Department) for a decision by the Minister on
whether assessment and approval is required under the EPBC Act.
These guidelines outline a ‘self-assessment’ process (see section 2 for a summary), including detailed criteria,
to assist persons in deciding whether or not referral may be required. These guidelines may also assist members
of the public or interest groups who wish to comment on actions which have been referred under the EPBC Act.
These guidelines should be read in conjunction with EPBC Act Policy Statement 1.1 Significant Impact
Guidelines – Matters of National Environmental Significance.
A range of other EPBC Act policy statements are available to assist proponents in determining whether a
proposed action is likely to have a significant impact on a matter of national environmental significance.
EPBC Act policy statements can be obtained from the Department’s community information unit on
1800 803 772 or can be downloaded from the Department’s web site at: www.environment.gov.au/epbc/
publications/guidelines.html.

1.1.3. What is a referral?
‘Referral’ of an action involves filling out a referral form and sending it to the Department. A referral identifies
the person proposing to take the action and includes a brief description of the proposal, the project location,
the nature and extent of any potential impacts to matters of national environmental significance, and any
proposed avoidance and mitigation measures. The EPBC Act referral process is outlined in more detail at
the end of these guidelines.
If a proponent plans to undertake an action which involves a CSG development or large coal mining
development which has, will have, or is likely to have, a significant impact on a water resource they must refer
the proposal to the Minister before starting. The Minister (or the Minister’s delegate) will then decide within
20 business days whether assessment is required under the EPBC Act. The potential significance of each action
is judged on a case-by-case basis and decision makers will have regard to these guidelines. Substantial penalties
may apply for undertaking an action, to which the EPBC Act applies, without approval. More information
on referral, assessment and compliance under the Act is available at www.environment.gov.au/epbc.
Proponents may also refer their proposed action if they are uncertain about whether the EPBC Act applies.
Proponents can contact the Department with any question about referrals, including whether a proposed
action needs to be referred, by emailing epbc.referrals@environment.gov.au.
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2. Self-assessment flowchart
The flowchart below provides an overview of the steps that a proponent should take in deciding whether to refer
a proposed CSG or large coal mining development. Further information on each step is provided in the following
sections of the guidelines.
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3. Activities covered by the water trigger
3.1. Definitions
A ‘coal seam gas development’ is defined under the EPBC Act (section 528) as:
any activity involving coal seam gas extraction that has, or is likely to have, a significant impact on water resources
(including any impacts of associated salt production and/or salinity):
(a) in its own right; or
(b) when considered with other developments, whether past, present or reasonably foreseeable developments.
A ‘large coal mining development’ is defined under the EPBC Act (section 528) as:
any coal mining activity that has, or is likely to have, a significant impact on water resources (including any impacts
of associated salt production and/or salinity):
(a) in its own right; or
(b) when considered with other developments, whether past, present or reasonably foreseeable developments.

3.2. Size and purpose of the development
The application of the water trigger relates to a development’s likely impact on a water resource, and not the size
of the proposed CSG or coal mining activity per se.
The definitions are not limited to commercial operations. Therefore, actions involved in exploration, appraisal and
pilot developments may be captured by the definition where they involve extraction of CSG or coal. Exploration,
appraisal and pilot activities are however less likely to have a significant impact on a water resource, given the
usually small scale of that activity (see section 5.5.3 on scale for further information).

3.3. Type of proponent
The water trigger only applies to CSG or large coal mining actions that are undertaken by:
•

a constitutional corporation

•

the Commonwealth

•

a Commonwealth agency

•

a person who is doing the action for the purpose of domestic (between state or territory jurisdictions)
or international trade.

This reflects the limits placed on the Commonwealth’s legislative power by the Australian Constitution.
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3.4. Extraction of CSG or coal
The definitions of ‘CSG development’ and ‘large coal mining development’ relate to impacts on a water resource
of activities that form part of the process of extracting coal or CSG. The development of associated infrastructure
that is not part of the extraction process is not included in the definitions of CSG development or large coal
mining development.
Extraction of CSG or coal must form part of the activity and not merely be associated with it. Where referred
along with new or modified extraction of CSG or coal, the following activities will form part of the
extractive process:
•

water supply for use in the extraction of CSG or coal

•

management of water generated as a result of extraction of CSG or coal, such as holding
dams or water treatment facilities

•

management of waste generated as a result of extraction of CSG or coal, such as spoil heaps.

However, these activities will not independently be CSG or coal mining development where there
is no new or modified extraction of CSG or coal (see Example 1).

3.5. Associated infrastructure
The development of associated infrastructure that is not part of the extraction process is not included
in the definitions of ‘CSG development’ or ‘large coal mining development’. This may include:
•

transport infrastructure, such as pipelines, road or rail infrastructure

•

office/housing and amenity construction

•

environment protection, monitoring and associated land management activities.

The development of infrastructure that is associated with CSG or large coal mining development, but which is
not sufficiently proximate that it can be said to involve the extraction of CSG or coal, does not need to be referred
for its impacts on a water resource (see Example 2). Note that the action may need to be referred if it impacts on
other matters of national environmental significance.
The EPBC Act requires the assessment of a referred action as a whole. As such, where an action referred to the
Department includes both extraction of a CSG development or large coal mining development and associated
infrastructure then the significance of the whole of the referred action on water resources would be considered
at the assessment stage (see Example 3).
However, if the CSG development or large coal mining development does not itself have a significant
impact on a water resource, then the action does not need to be referred under the water trigger, even if other
parts of the action could be considered to have a significant impact on a water resource (see Example 4).
Note that the impacts of CSG development or large coal mining development should be considered
in context (see section 5.5.1 on cumulative impacts). The action may still need to be referred if it
impacts on other matters of national environmental significance.
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Example 1 – Associated infrastructure that would not have the water trigger applied
Processing Company is proposing to construct a new CSG processing facility and associated transport
infrastructure. The processing facility will receive gas from CSG Fields A and B, which are already approved
and operational. The project will include the processing facility, underground pipelines, a haul road,
and accommodation facilities.
As there is no extraction of CSG as part of Processing Company’s proposed action, the proposal is not a
‘CSG development’ or ‘large coal mining development’ for the purpose of the water trigger.
Example 2 – Associated infrastructure that would not have the water trigger applied
Coal Mining Company (CMC) is operating existing Coal Mine A, which was approved under the EPBC Act
before the commencement of the Amendment Act on 22 June 2013. CMC now wants to construct
new accommodation facilities, which will involve new sewage treatment arrangements and clearing of
additional land.
As there is no extraction of coal as part of CMC’s proposed action, the proposal is not a ‘CSG development’ or
‘large coal mining development’ for the purpose of the water trigger.
Example 3 – Associated infrastructure that would have the water trigger applied
Coal Mining Company (CMC) is developing a new coal mine (Coal Mine B), which will include an open-cut
mine, a holding dam for water generated through mine de-watering, a coal washing facility, a rail line and
some office buildings.
In assessing whether the water trigger applies to the action, CMC should consider the impacts on water
from the mine void, the holding dam and the coal washing facility.
If a referral is made, incorporating all aspects of the operations, and the action is determined to be a
controlled action (i.e. a significant impact on a water resource is likely), the Department will assess
the impacts on water resources of the whole of the action, including the rail line and office buildings.
Example 4 – Associated infrastructure that would not have the water trigger applied
CSG Company is proposing to conduct well testing and pilot studies prior to seeking approvals for commercial
operations. This testing will consist of a small number of wells that will operate for only a short period of
time. To do this, CSG Company will establish accommodation facilities and access roads. The environmental
assessment undertaken by CSG Company provides sufficient information to demonstrate that there is
unlikely to be a significant impact on a water resource as a result of the exploratory CSG extraction.
However, CSG Company also needs to construct a flood mitigation dam to protect the accommodation
facilities. This dam may have an impact on catchment drainage patterns.
The exploration activities may be within the definition of CSG development because there will be extraction
of CSG. However, even if the flood mitigation dam could be considered to have a significant impact on a
water resource, the water trigger will not be applied. This is because the extractive process itself will not have
a significant impact on a water resource, taking into account cumulative and indirect impacts.
However, if the entire project is referred as a single action, and the extractive activities come within the
definition of CSG development, then all of the action’s impacts on water resources will be considered.
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3.6. Expansions or modifications
An expansion or modification to existing facilities may be within the definition of ‘CSG development’
or ‘large coal mining development’ if the expansion or modification involves extractive CSG or coal
mining activities which are likely to have a significant impact on a water resource.
See section 4.2.1 for further detail on determining whether the water trigger may apply to
an expansion or modification.
A referral may still be required if the action, including non-extractive components, is likely
to have a significant impact on any other matter of national environmental significance.
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4. Exemptions from the water trigger
The Amendment Act, which introduced the water trigger, includes some exemptions to the assessment and
approval provisions under the EPBC Act. In particular, item 22 of the Schedule to the Amendment Act allows
certain authorised actions (detailed further below) to continue without further EPBC Act approval in relation
to the water trigger.
In other words, if an action is exempt under item 22 then there is no need for assessment or approval under
the EPBC Act, in regard to impacts on water resources, even if the action would have a significant impact
on a water resource. In addition, taking the action would not constitute an offence under the EPBC Act.
Please note that the provisions of the Amendment Act only provide an exemption from requirements relating
to the water trigger. They do not negate the need for assessment and approval that may be required for any other
relevant matter of national environmental significance. Broader exemptions from the EPBC Act (including the
water trigger) are contained in Part 4 of the EPBC Act.
Where an action is exempt under other provisions of the EPBC Act, including Part 4 and s 160(2), there is no
need for assessment and approval in relation to any matter of national environmental significance. Taking the
action would not constitute an offence under the EPBC Act.
The purpose of this section is to provide an overview of exemptions that may apply.

4.1. Overview
The water trigger will not apply to a person taking an action involving a CSG development or large coal mining
development which has a significant impact on a water resource if the action is exempt under the Amendment
Act or the broader exemptions in the EPBC Act.
The Amendment Act contains exemptions for actions where:
•

before 22 June 2013, the action was approved by the Minister under Part 9 of the EPBC Act

•

before 22 June 2013, the Minister decided under Part 7 of the EPBC Act that the action was not a controlled
action or not a controlled action if taken in a particular manner (and the action is taken in that manner)1

•

before 22 June 2013, the relevant person had been notified of a proposed approval decision under the EPBC
Act in relation to the action and the Minister had received advice from the Independent Expert Scientific
Committee on Coal Seam Gas and Large Coal Mining Development (IESC)2 on the action

•

before 13 March 2013, both:
–– the action was not required to be assessed and approved under the EPBC Act and
–– a state or territory Minister had received advice from the IESC on the action

•

before 22 June 2013, the action held a prior authorisation.

Note that only one of these exemptions need be established for an exemption to apply. See Appendix B for further
guidance on the prior authorisation exemption.

1
2

S ee Appendix A for explanation of a ‘not a controlled action – particular manner’ decision.
The IESC provides scientific advice to decision makers on the impact that CSG and large coal mining
development may have on Australia’s water resources.
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The EPBC Act also establishes exemptions for actions where:
•

Part 4 of the EPBC Act allows a person to take the action without approval under Part 9

•

the action is an action described in section 160(2) of the EPBC Act (actions whose authorisation is subject
to a special Commonwealth environmental authorisation process).

See Appendix C for further guidance on the general exemptions under the EPBC Act.

4.2. Is the action still the same action that was exempt?
The exemptions under the Amendment Act may not apply if the action being undertaken is substantially
different to the action that was originally authorised or otherwise exempt.
Whether the action being undertaken is substantially the same as the action that was originally authorised
or otherwise exempt will depend on:
•

the purpose of the action

•

the nature of the activities being undertaken

•

the significant impacts that occur as a result of the action.

An expansion or modification that substantially changes the extraction of CSG or coal may no longer be
covered by an exemption (see section 4.2.1 on expansions and modifications for further information).
Where an authorisation allows a particular action to occur at a particular intensity, and the action occurs at a
lower intensity, the action will be covered by the specific environmental authorisation. For example, if an approval
(a ‘specific environmental authorisation’) is given to extract 10 million tonnes of coal annually but the activity
only extracts 8 million tonnes, then the activity will continue to be within the scope of the specific authorisation.

4.2.1. Expansions and modifications
If a referral for a proposed expansion or modification to a project does not involve extraction of CSG or coal,
then it will not be within the definition of ‘coal seam gas development’ or ‘large coal mining development’,
and the water trigger will not apply (see Example 5). Note however that where an expansion or modification
is referred as part of a broader action that involves the extraction of CSG or coal, the water trigger may
apply to the expansion or modification. If an expansion or modification involves extractive activities that
are likely to have a significant impact on a water resource, the water trigger may apply (see Example 6).
In the case of a proposal to intensify the extraction of CSG or coal beyond that authorised by existing
approvals, the water trigger may apply to the whole of the project, including existing approved extractive
activities, if the impacts of the intensification cannot be identified separately from the existing extractive
activities (see Example 7). If a proposal raises this issue, further advice should be sought from the Department.
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Example 5 – Modification that would not have the water trigger applied
CSG Company is operating CSG Field C under an existing authorisation. The authorisation currently requires
CSG Company to treat produced water before discharging it into a nearby river. CSG Company now wants to
create a holding dam for that water instead of using its current treatment facility.
If CSG Company refers just the new holding dam, the change to the water discharge arrangements will
not have the water trigger applied because the action being referred does not involve extraction of CSG.
Example 6 – Expansion of extractive activities
CSG Company has an authorisation for, and is already operating, CSG Field D which currently involves
1000 wells. CSG Company proposes to increase the extraction from CSG Field D, by developing an
additional 300 wells.
As the action involves extraction of CSG, the water trigger may be applied if there are likely
to be significant impacts on a water resource.
If the action is determined to be a controlled action and the impacts of the additional 300 wells are
able to be distinguished from the existing operations, the water trigger will apply only to the expansion
(i.e. the additional 300 wells). The existing operations may be taken into account in considering cumulative
impacts; however, a new approval for the existing operations will not be required. CSG Company will be
able to continue operating the existing 1000 wells while the expansion involving the additional 300 wells
is being assessed.
Example 7 – Intensification of extractive activities
Coal Mining Company (CMC) is currently authorised under their state approval to mine coal from Coal Mine
C at a rate of 10 million tonnes per annum (Mtpa). After commencing operation, CMC finds that they are in
fact able extract coal at a rate of 13 Mtpa, without increasing the size or footprint of the mine void. They are
therefore seeking an amendment to their approval to allow extraction at a faster rate, while maintaining the
same mine footprint.
As the action involves extraction of coal, and the impacts of the intensification cannot be identified
separately from the existing extractive activities, the water trigger may be applied if there are likely to
be significant impacts on a water resource.
If the action is determined to be a controlled action, the water trigger will apply to the whole of the
activities (i.e. the total extraction of 13 Mtpa). CMC can continue to mine at the rate of 10 Mtpa
while the intensified action is assessed, provided the original state approval remains in place.
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5. Significant impact criteria
5.1. Introduction
The ‘significant impact criteria’, set out on the following pages, are intended to assist in determining whether
the impacts on a water resource from a proposed action involving a CSG development or a large coal mining
development are likely to be significant, and therefore whether the action will require referral, assessment
and approval.
These criteria are intended as a guide. If a proponent is still unsure whether a CSG development or large coal
mining development is likely to have a significant impact on a water resource they should refer the action to
the Department for a binding decision on whether assessment and approval is required.
The particular facts and circumstances of a proposed action will need to be taken into account in determining
whether that action is likely to have a significant impact on a water resource. For example, the timing of
water discharges into the system could make an impact more or less significant (see section 5.5.2 on timing).
The significance of an impact may also depend upon the context of other developments: an apparently
small impact may still be a significant impact if there are substantial cumulative effects, factoring in
existing and reasonably foreseeable prospective actions (see section 5.5.1 on cumulative impacts).

5.1.1. What is a significant impact?
A ‘significant impact’ is an impact which is important, notable, or of consequence, having regard to its context
or intensity.3 Whether or not an action is likely to have a significant impact depends upon the sensitivity, value,
and quality of the water resource which is impacted, and upon the intensity, duration, magnitude and geographic
extent of the impacts. All of these factors should be considered when determining whether an action is likely
to have a significant impact. See the Significant Impact Guidelines 1.1: Matters of National Environmental
Significance for more information about assessing the significance of impacts on matters of national
environmental significance.

5.1.2. When is a significant impact likely?
To be ‘likely’, it is not necessary for a significant impact to have a greater than 50 per cent chance of happening;
it is sufficient if a significant impact on a water resource is a real or not remote chance or possibility.4

5.1.3. The precautionary principle
Under section 391 of the EPBC Act, the Minister must take into consideration the precautionary principle
when deciding whether an action is a controlled action. This principle states that if there are threats of serious
or irreversible environmental damage, lack of full scientific certainty should not be used as a reason for
postponing measures to prevent environmental degradation.
In some cases relating to CSG developments and large coal mining developments the potential impacts of
an action may be uncertain, because baseline information is unavailable. For example, information may
not be available about connectivity and flows between different systems.
3
4

See Booth v Bosworth [2001] FCA 1453
See Booth v Bosworth [2001] FCA 1453
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Note that the Minister can request referral of the action under section 70 of the EPBC Act. In making a decision
whether to request a referral under section 70, the Minister must take account of the precautionary principle.
Where limited information is available on which to make an assessment of the impacts of a particular action,
the Department recommends referring the action so that potential issues can be assessed if necessary through
the EPBC Act assessment process.

5.1.4. Avoidance and mitigation measures
Avoidance and mitigation measures may be used to reduce potential adverse impacts on a water resource.
Such measures may include the construction of ‘protective mechanisms’ for water resources, such as low
permeability barriers to avoid interaction with groundwater flows, and surface water diversion which are
immaterial to catchment drainage patterns. Where properly and reliably implemented, such measures may
avoid significant impacts on a water resource.

5.1.5. Beneficial impacts
An action may have both adverse and beneficial impacts on a water resource; however under the EPBC Act only
adverse impacts are relevant when determining whether the action should be referred. For example, the following
beneficial impacts are not relevant to a referral decision:
•

supply of water to towns for drinking water

•

supply of water for irrigation

•

on-supply of excess water to other mines.

However, if there are likely to be adverse impacts associated with these activities, such impacts should be
considered in determining whether the action is likely to have a significant impact on a water resource.
It is important to note that beneficial impacts differ from avoidance and mitigation measures in that the
beneficial impacts are not measures designed to reduce potential adverse impacts on a water resource.
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5.2. General criteria
An action is likely to have a significant impact on a water resource if there is a real or not remote chance or
possibility that it will directly or indirectly result in a change to:
•

the hydrology of a water resource,

•

the water quality of a water resource,

that is of sufficient scale or intensity as to reduce the current or future utility of the water resource for third party
users, including environmental and other public benefit outcomes, or to create a material risk of such reduction
in utility occurring. For further information on the utility of a water resource for third party uses, see section
5.2.1 on value of a water resource.

5.2.1. Value of a water resource
It is important to consider the value of the water resource in determining whether the impacts of a proposed
action on a water resource are likely to be significant. The key factor that will be relevant in determining the
value of a water resource will be its utility for all third party uses, including environmental and other public
benefit outcomes (see Example 8). Such outcomes include:
•

provisioning services (e.g. use by other industries and use as drinking water)

•

regulating services (such as the climate regulation or the stabilisation of coastal systems)

•

cultural services (including recreation and tourism, science and education)

•

supporting services (e.g. maintenance of ecosystem function).

The ecosystem function of a water resource includes the ecosystem components, processes and benefits or services
that characterise the water resource, including support for the biological diversity or species composition of the
water resource.
If there is evidence, based on data, modelling and engagement with potentially affected stakeholders, that the
action would not materially affect (either by increasing or decreasing) the availability and quality of water for all
third party users, including environmental and other public benefit outcomes and including at a future time or
in another place, then that would reduce the likelihood of the action having a significant impact (see Example 9).
Example 8 – Large coal mine that would have a significant impact on a water resource
Coal Mining Company is developing a new coal mine (Coal Mine F), which will include an open-cut mine
void, railroad tracks and roads for a transport corridor and water management infrastructure, including
storage dams for mine affected water. The proposed mine site is located in a large catchment with one large
river and several smaller tributaries intersecting the site. The catchment is low lying and subject to periodic
flooding. The nearby river supports a high degree of biological diversity, and is an important water resource
for a number of industries downstream of the action (including agriculture).
The extraction activities that are part of Coal Mining Company’s proposed operation are likely to impact
on nearby water resources as a result of mine affected water releases, and the nearby river supports existing
third party uses. Therefore, there may be significant impacts on a water resource, and the action is likely to
require referral.
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Example 9 – CSG operation that would not have a significant impact on a water resource
CSG Company is proposing to develop CSG Field F in a location with no permanent or significant ephemeral
surface watercourses. The water in the coal seam impacted by CSG well construction and extraction activities
is highly saline and does not support any existing or reasonably foreseeable third party uses. CSG Company
has also demonstrated that there is no interconnectivity between the impacted coal seam aquifer and any
other water resource, nor will the action increase connectivity between aquifers. Co-produced water from
the operation will be treated on-site and on-supplied to a nearby town, with no consequential impacts of the
urban use for water quality or hydrological characteristics of any water resource. The resultant brine from
treated co-produced water is removed from the site and is not mobilised in the environment.
As CSG Company has demonstrated that the impacted water resource is of little or no existing or future utility,
the CSG development is not likely to have a significant impact on a water resource.

5.3. Guidance on changes to hydrological characteristics
A significant impact on the hydrological characteristics of a water resource may occur where there are, as a result
of the action:
a) c hanges in the water quantity, including the timing of variations in water quantity
b) changes in the integrity of hydrological or hydrogeological connections, including substantial structural
damage (e.g. large scale subsidence)
c) changes in the area or extent of a water resource
where these changes are of sufficient scale or intensity as to significantly reduce the current or future utility
of the water resource for third party users, including environmental and other public benefit outcomes.
The following aspects may need to be considered when assessing changes in hydrological characteristics:
•

flow regimes (volume, timing, duration and frequency of surface water flows)

•

recharge rates to groundwater

•

aquifer pressure or pressure relationships between aquifers

•

groundwater table and potentiometric surface levels

•

groundwater-surface water interactions

•

river-floodplain connectivity

•

inter-aquifer connectivity

•

coastal processes including changes to sediment movement or accretion, water circulation patterns,
permanent alterations in tidal patterns, or substantial changes to water flows or water quality in estuaries.

Unless the proponent can establish otherwise, the Department will assume that there is a connection between
surface water and subjacent aquifers, and between adjacent aquifers. The proponent should also consider the
potential impact of drilling, excavating or fraccing on connectivity between surface water and subjacent aquifers,
and between adjacent aquifers, and whether this is likely to impact on the hydrology of the system beyond the life
of the proposed action.
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5.3.1. State water resource plans
The National Water Initiative (NWI) is the national blueprint for water reform, agreed in 2004 by the Council
of Australian Governments. Through the NWI, governments across Australia agreed on actions to achieve a more
cohesive national approach to the way Australia manages, measures, plans for, prices, and trades water. One of the
key elements of the NWI is a framework for water access entitlements and planning.
A proponent may obtain entitlements to extract water under a state water plan which has been prepared in
accordance with the requirements of the NWI.
If a proponent can demonstrate that all of the water used by a proposed action is authorised through such
entitlements, the action is less likely to require a referral due to significant impacts on the hydrological
characteristics of a water resource.
However there may be situations where the water used by the proponent in a particular location at a given
time exceeds the environmentally sustainable level of extraction for that location, or for another hydrologically
connected location. In these cases the action is more likely to have a significant impact on a water resource.
It is important to note that the impact on water resources from the disposal or release of extracted water and
from changes to the physical environment will need to be considered separately from any consideration of the
entitlements held. The relevance of state water quality management plans is discussed in section 5.4, below.

5.4. Guidance on changes to water quality
A significant impact on a water resource may occur where, as a result of the action:
a) t here is a risk that the ability to achieve relevant local or regional water quality objectives would be
materially compromised, and as a result the action:
	i. creates risks to human or animal health or to the condition of the natural environment as a result of
the change in water quality
ii. substantially reduces the amount of water available for human consumptive uses or for other uses,
including environmental uses, which are dependent on water of the appropriate quality
iii. causes persistent organic chemicals, heavy metals, salt or other potentially harmful substances to
accumulate in the environment
iv. seriously affects the habitat or lifecycle of a native species dependent on a water resource, or
v. causes the establishment of an invasive species (or the spread of an existing invasive species) that is harmful
to the ecosystem function of the water resource, or
b) there is a significant worsening of local water quality (where current local water quality is superior to local
or regional water quality objectives), or
c) high quality water is released into an ecosystem which is adapted to a lower quality of water.
For water-dependent ecosystems, a significant impact is likely if the predicted change in water quality is greater
than that required for ‘moderately to slightly disturbed’ systems as described in the relevant local or regional water
quality objectives (typically the 80% to 95% ecosystem protection guideline values listed in the Australian Water
Quality Guidelines5). Note that other thresholds may apply where changes in water quality may impact on other
matters of national environmental significance, such as threatened species or ecological communities.
5

ARMCANZ (2000)
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Local or regional water quality objectives may include:
•

for locations within the Murray Darling Basin, the water quality targets of the Murray Darling Basin Plan

•

for Queensland, other than the Murray Darling Basin, the Queensland Water Quality Guidelines 2009

•

for Victoria, other than the Murray Darling Basin, the State Environment Protection Policy (Waters of Victoria),
or parallel regional polices such as Waters of the Yarra

•

for South Australia, other than the Murray Darling Basin, the water quality objectives listed in Schedule 2
of the current Environment Protection (Water Quality) Policy

•

if not covered above, the ‘Australian and New Zealand Guidelines for Fresh and Marine Water Quality’,
as outlined in the National Water Quality Management Strategy.

Where an action may impact on a water resource for which there are no relevant local or regional water quality
objectives, the proponent may propose water quality objectives for the impacted water resource in accordance
with the appropriate guidelines under the National Water Quality Management Strategy and in consultation
with a relevant local authority. Relevant guidelines may include:
•

Australian and New Zealand Guidelines for Fresh and Marine Water Quality

•

Guidelines for groundwater protection

•

Australian drinking water guidelines

•

Australian Guidelines for Water Recycling: Managed Aquifer Recharge.

A proponent may also influence water quality within a surface water catchment or groundwater resource under
the provisions of a state water quality management plan (for example, a salinity trading scheme). Where water
quality impacts from an action are managed through a management scheme that accounts for all other third
party uses, including at a future time or another place, compliance with such management schemes may
reduce the likelihood of a significant impact on a water resource.
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5.5. Other important considerations
5.5.1. Cumulative impacts
The definitions of CSG development and large coal mining development refer to the action having a significant
impact ‘when considered with other developments, whether past, present or reasonably foreseeable developments’.
This means that a significant impact on water resources may be caused by one CSG development or large coal
mining development, or the cumulative impact of other developments in the area.
The consideration of cumulative impacts is not limited to impacts from CSG and large coal mining development,
nor is it limited to the immediate project area or only those developments that occur ‘upstream’ from the
proposed action. Cumulative impacts should be considered at the local, aquifer or catchment, and regional scale.
The term ‘cumulative impacts’ refers to the impacts of a number of different actions or other broader influences
on a matter of national environmental significance which, when considered together, have a greater impact on
that matter than each action or broader influence considered individually. Therefore, in considering whether
an action has, or is likely to have, a significant impact, the seriousness or intensity of the relevant impacts
should be considered in context.
This context may include existing developments that have an impact on particular water resources, reasonably
foreseeable developments which may have an impact on particular water resources and/or the overall development
of a region. Therefore, the potential for the impact of an action to be significant is likely to be greater in a more
developed system, or where a number of existing or proposed developments are or will be using or impacting
upon a water resource.
At the referral stage, cumulative impacts should be assessed qualitatively on the basis of potential risks, and only
existing and reasonably foreseeable future uses should be considered (see section 5.6 on information and data
requirements for further information).

5.5.2. Timing
The significance of impacts must be assessed in both the short and the long term. Given the length of time
that impacts may take to become observable in groundwater systems, the ‘long term’ may be beyond the life
of the action.
The timing of particular actions may also increase or decrease the significance of an action’s impacts. For example,
steady water releases changing an ephemeral watercourse or intermittently flooded wetland into a continuous
flow or permanent wetland would be likely to increase the significance of an action’s impacts. Releasing water
during a flood event within, or marginally outside water quality guidelines and for a short period may be less
likely to be significant.
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5.5.3. Scale
The significance of impacts on a water resource should be considered on each of a local, aquifer or catchment,
and regional scale (including in connected or potentially connected hydrological systems). For example, extracting
water from a confined aquifer may have no effect on the local groundwater table in an overlying unconfined
aquifer, or on surface water flow. However, if at some distance the drawn-down confined aquifer approaches the
surface and becomes unconfined such that it connects to more shallow aquifers or surface water systems, or is
accessed more readily as a water resource, there may be important regional scale impacts to surface water flows
and the water table associated with the localised development.
Small scale development may be less likely to have a significant impact on a water resource. For example,
exploration, appraisal and pilot developments, due to their scale and short duration of activity may be less
likely to have a significant impact on a water resource.

5.6. Information and data requirements
The level of information and data provided to the Department at the referral stage should be sufficient to allow
a decision to be made as to whether an action is a ‘controlled action’ under the EPBC Act. Where the Minister
decides that an action requires assessment and approval, additional, more detailed information and data may
be required to fully assess the impacts of the action.
Information provided to the Department at the referral stage should include:
•

the characteristics of the potentially impacted water resource(s)

•

known baseline conditions of the water resource(s), including existing third party uses,
including environmental and other public benefit outcomes

•

reasonably foreseeable future use of the water resource(s)

•

the likely impact of the action on the water resource(s), including consideration of impacts in the context
of existing impacts

•

proposed avoidance and mitigation measures

•

the alignment of the action with any relevant water resource and/or water quality plans.

The level of detail and information included in a referral to the Department would also reflect the proponent’s
approvals strategy. For example, where a proponent is seeking a ‘not controlled action’ or ‘not controlled action
– particular manner’ decision under the EPBC Act, the level of information and detail relating to the action,
its impacts (including consideration of cumulative impacts) and proposed mitigation measures should be
sufficient to satisfy the Minister that all likely impacts have been considered and (where appropriate) quantified,
and that action will not have a significant impact on a water resource.
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6. The referral, assessment
and approval process
6.1. Referral process
If after undertaking a self-assessment a proponent concludes that their action is likely to have a significant
impact on a matter of national environmental significance, or if they are unsure, they should refer the action
to the Minister. Substantial penalties may apply for taking an action that has, will have or is likely to have
a significant impact on a matter of national environmental significance without approval.
Referral forms and a guide to assist in filling out the referral form can be obtained from the Department’s
community information unit on 1800 803 772, or from the Department’s website at: www.environment.
gov.au/epbc/assessments/referral-form.html. Proponents can also contact the department for advice on
whether a proposed action should be referred by emailing epbc.referrals@environment.gov.au.
After receiving a referral, the Minister will decide whether the action is likely to have a significant impact
on a matter of national environmental significance:
•

if the Minister decides that the action is likely to have a significant impact on a matter of
national environmental significance, then the action requires approval under the EPBC Act
(it is a controlled action).

•

if the Minister decides that the action is not likely to have a significant impact on a matter of
national environmental significance, then the action does not require approval under the EPBC Act
(it is a not controlled action).

•

if the Minister decides that the action would have clearly unacceptable impacts on a
matter of national environmental significance, then the action will be refused.

•

The Minister may also decide that an action is not likely to have a significant impact on a matter of national
environmental significance, and does not require approval under the EPBC Act, because it will be taken in
a ‘particular manner’.6 However, the action must be undertaken in a way that is consistent with the manner
specified in this decision, or penalties apply.

The Minister is generally required to make a binding decision on whether an action requires approval within
20 business days of receiving a referral. If the Minister’s decision is that an action does not require approval,
a person will not contravene the Act if the action is taken in accordance with that decision.

6.2. Assessment and approval process
If the Minister decides that an action requires approval, then an environmental assessment of the action must
be carried out. If a bilateral agreement is in place, the action may be assessed by the state or territory in which
the action is to be undertaken, using the processes accredited under the bilateral agreement. If a Ministerial
declaration is in place accrediting another Australian Government assessment process, the action may be
assessed by the process accredited under that declaration.
Otherwise, the assessment will be undertaken by one of a range of assessment approaches outlined under
the EPBC Act. An environmental assessment report will then be prepared.
6

See Appendix A for explanation of a ‘not a controlled action – particular manner’ decision.

22 / Significant impact guidelines 1.3: Coal seam gas and large coal mining developments—impacts on water resources

Under the EPBC Act the Australian Government Environment Minister must seek and consider the advice of
the Independent Expert Scientific Committee on Coal Seam Gas and Large Coal Mining Development (IESC)
before deciding whether or not to approve a proposed coal seam gas or large coal mine development that may
have a significant impact on a water resource.
After considering the environmental assessment report and advice of the IESC, the Australian Government
Environment Minister decides whether to approve the action, and what conditions (if any) to impose.
Assessments will rely as much as possible on information that has already been collected in the existing state
or territory assessment processes, to ensure assessments proceed efficiently.
Regardless of whether approval is required under the EPBC Act, separate environmental assessment
and approval may also be required under state/territory and/or local government legislation.
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7. Links to further information
Exemptions from requiring assessment and approval under the EPBC Act
www.environment.gov.au/epbc/publications/exemptions.html

National Water Quality Management Strategy:
http://www.environment.gov.au/resource/national-water-quality-management-strategy-water-qualitymanagement-outline-policies NWQMS Document 4: Australian and New Zealand guidelines for
fresh and marine water quality – 2000:
http://www.environment.gov.au/water/publications/quality/nwqms-introduction-4a.html

Atlas of groundwater dependent ecosystems:
http://www.bom.gov.au/water/groundwater/gde/

Independent Expert Scientific Committee on Coal Seam Gas
and Large Coal Mining Development
http://www.environment.gov.au/coal-seam-gas-mining/index.html
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APPENDIX A – Glossary of terms
Action includes a project, development, undertaking, activity, or series of activities, or an alteration to any of
those things. The terms ‘project’, ‘development’, ‘undertaking’ and ‘activity’ have their ordinary meaning in
the context of the EPBC Act.
Affected area means the area likely to be affected by the action. This includes the project site and
any additional areas likely to be affected, either directly or indirectly.
Environment means:
(a) e cosystems and their constituent parts, including people and communities; and
(b) natural and physical resources; and
(c) the qualities and characteristics of locations, places and areas; and
(d) h
 eritage values of places; and
(e) the social, economic and cultural aspects of a thing mentioned in paragraph (a), (b), (c) or (d).
Environmentally sustainable level of extraction* means the level of water extraction from a particular system,
which if exceeded would compromise key environmental assets or ecosystem functions and the productive base
of the resource.
7

Extraction means the extraction of coal seam gas or coal (through the construction and operation of CSG wells
or mine voids) and may also include the following, where referred along with new or modified extraction of
CSG or coal:
(a) w
 ater supply for use in the extraction of CSG or coal
(b) management of water generated as a result of extraction of CSG or coal, such as holding dams or water
treatment facilities
(c) management of waste generated as a result of extraction of CSG or coal, such as spoil heaps.
Groundwater+ means:
8

(a) w
 ater occurring naturally below ground level (whether in an aquifer or otherwise); or
(b) water occurring at a place below ground that has been pumped, diverted or released to that place
for the purpose of being stored there;
but does not include water held in underground tanks, pipes or other works.
Lake+
9

(a) m
 eans a natural lake, pond or lagoon (whether modified or not); and
(b) includes a part of such a lake, pond or lagoon.

National Water Commission (2004) Intergovernmental agreement on a National Water Initiative
Water Act 2007 (Cth)
+
Water Act 2007 (Cth)
*
+
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Local or regional water quality objectives# means a set of numbers or guidelines which satisfy all of the
environmental and other public benefit outcomes associated with the water resource, and are contained within
a relevant plan which sets out the proposed water quality objectives and the implications of adopting them for
particular catchments, coastal waters or aquifers.
10

Not a controlled action – particular manner decision means a decision by the Minister for the Environment
under s 75 of the EPBC Act that an action is not a controlled action under the EPBC Act if it is taken in a
particular manner. The Minister’s notice of the decision includes a description of the prescribed particular
manner. Section 77A of the EPBC Act prohibits a person from taking the action in a way that is inconsistent
with the manner prescribed in the notice.
Significant impact means an impact which is important, notable, or of consequence, having regard to its context
or intensity.
Surface water+ means:
(a) water in a watercourse, lake or wetland; and
(b) any water flowing over or lying on land:
(i) after having precipitated naturally; or
(ii) after having risen to the surface naturally from underground.
Utility means the use of a water resource for any third party use, including environmental and other public
benefit outcomes (see section 5.2.1 on value of a water resource for examples).
Watercourse+
(a) m
 eans a river, creek or other natural watercourse (whether modified or not) in which water is contained
or flows (whether permanently or from time to time) and
(b) includes:
(i) a dam or reservoir that collects water flowing in a watercourse; and
(ii) a lake or wetland through which water flows; and
(iii) a channel into which the water of a watercourse has been diverted; and
(iv) part of a watercourse; and
(v) an estuary through which water flows.

#

 dapted from the Australian and New Zealand Environment and Conservation Council (1998) National Water
A
Quality Management Strategy – implementation guidelines
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Water-dependent ecosystem+ means a surface water ecosystem or a groundwater ecosystem, and its natural
components and processes, that depends on periodic or sustained inundation, waterlogging or significant
inputs of water for its ecological integrity and includes an ecosystem associated with:
(a) a wetland; or
(b) a stream and its floodplain; or
(c) a lake or a body of water (whether fresh or saline); or
(d) a salt marsh; or
(e) an estuary; or
(f ) a karst system; or
(g) a groundwater system;
and a reference to a water-dependent ecosystem includes a reference to the biodiversity of the ecosystem.
Water plan* means a statutory plan for surface and/or groundwater systems, consistent with the Regional Natural
Resource Management Plans, developed in consultation with all relevant stakeholders on the basis of best
scientific and socio-economic assessment, to provide secure ecological outcomes and resource security for users.
11

Water resource+ means:
12

(a) surface water or groundwater; or
(b) a watercourse, lake, wetland or aquifer (whether or not it currently has water in it);
and includes all aspects of the water resource (including water, organisms and other components and ecosystems
that contribute to the physical state and environmental value of the water resource).
Wetland has the same meaning as in the Ramsar Convention which is: ‘areas of marsh, fen, peatland or water,
whether natural or artificial, permanent or temporary, with water that is static or flowing, fresh, brackish or salt,
including areas of marine water the depth of which at low tide does not exceed six metres’.

*
+

 ational Water Commission (2004) Intergovernmental agreement on a National Water Initiative
N
Water Act 2007 (Cth)
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APPENDIX B –
Prior authorisation exemption
Overview
Item 22 in the Schedule to the Amendment Act exempts certain actions from assessment and approval under the
EPBC Act where the action was fully approved for environmental purposes as necessary by the Commonwealth,
and/or a state or territory before the Amendment Act came into force (prior authorisation).
Section 22 of the Amendment Act provides in part that:
(3) A person may take an action described in section 24D or 24E of the new law without an approval under Part 9
of the new law for the purposes of that section if:
(a) the action involves:
(i) coal seam gas development; or
(ii) large coal mining development; and
(b) before the day this item commences, the action was authorised by a specific environmental authorisation; and
(c) immediately before the day this item commences, no further specific environmental authorisation was necessary
to allow the action to be taken lawfully; and
(d) at the time the action is taken, the specific environmental authorisation continues to be in force.
(4) For the purposes of paragraphs (3)(c) and (d), a renewal or extension of a specific environmental authorisation is
taken to be a new specific environmental authorisation unless:
(a) the action that is authorised by the authorisation following the renewal or extension is the same as the action that
was authorised by the authorisation before the day this item commences; and
(b) t he renewal or extension could properly be made or given without any further consideration of the environmental
impacts of the action.
Note that the number of activities covered by these exemptions may diminish over time as the relevant activities
cease or the relevant authorisations expire.
The following four criteria must be met for an action to have prior authorisation:
1.

the action involves a large coal mining development or a CSG development

2.

the action was authorised by a specific environmental authorisation before commencement of the
Amendment Act

3.

no further specific environmental authorisation was needed for the action to be lawfully taken
before commencement of the Amendment Act on 22 June 2013

4.

the specific environmental authorisation is in operation at the time the action is taken.
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Criterion 1 – The action involves large coal mining or
coal seam gas development
The definitions of ‘CSG development’ and ‘large coal mining development’ are set out in section 528 of
the EPBC Act. Those definitions relate to activities that form part of the extraction process. This is because
the definitions refer to ‘extraction’ and ‘mining’ respectively.
See section 3, above, for further information on actions that are within the definitions of large coal mining
or coal seam gas development.

Criterion 2 – The action was authorised by a specific
environmental authorisation, before commencement of
the Amendment Act
What is an environmental authorisation?
An environmental authorisation means an authorisation under a law of the Commonwealth, a state or
a self-governing territory that has either or both of the following objects (whether express or implied):
a) to protect the environment
b) to promote the conservation and ecologically sustainable use of natural resources.
An environmental authorisation must be made under Commonwealth or state or territory legislation.
The legislation must give the power to grant the authorisation in the form of a permit, licence or authority.
The purpose of the legislation, under which the authorisation is granted, must be to protect the environment
and/or to promote the conservation and ecologically sustainable use of natural resources. The purpose of the
legislation may be explicitly written or it may be implied in the legislation. The most important issue is that the
purpose of the specific provision under which the authorisation is given is related to environmental protection.

What is a specific authorisation?
The prior authorisation must also be a ‘specific environmental authorisation’, which means the
authorisation must:
a) s pecifically identify the action to be undertaken by referring to unique aspects of the action, or
b) have been issued following a consideration of the action to be undertaken by referring to unique aspects of
the action.
Generally, to be a specific environmental authorisation, the authorisation must:
•

authorise a specific action to be undertaken, rather than referring to types, groups or classes of actions, and

•

grant authority to take the action, and not just identify that there are no environmental constraints associated
with an action.
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If the person or organisation undertaking the action changes then the continuing use exemption may still apply
to the action. However, the action must be substantially the same and must not be terminated and restarted by
the new person or organisation.
Examples of documents that would not be specific environmental authorisations include:
•

a management plan that permits the disposal by any person of a certain amount of waste in a waterway, or

•

a statement that identifies that there are no environmental impacts associated with the construction of a
holding dam for water produced in dewatering a coal mine or depressurising a coal seam associated with
CSG extraction, but does not authorise that activity.

An approval that is subsidiary to the primary environmental authorisation and which the regulator cannot refuse
to grant (although they may require certain standards to be met), such as approval of a management plan, is less
likely to be a specific environmental authorisation. This is because the subsidiary approval relates to the manner
in which the action must be conducted, rather than whether the action may be undertaken. Whether or not a
subsidiary approval is a specific environmental authorisation will depend on the circumstances of each case.

Is the action covered by a specific environmental authorisation?
The action being undertaken must fall within the scope of the authorisation. The prior authorisation exemption
will not apply if the action being undertaken is substantially different to the action that was originally authorised.
See section 4.2, above, for guidance in determining whether the action is still the same action that was authorised
by the specific environmental authorisation.
The authorisation will also not apply if the original authorisation is renewed or extended, unless the extension or
renewal is for the same action and there is no assessment of the environmental impacts of the action (see criterion
4 for further information on extensions and renewals).

Criterion 3 – No further specific environmental authorisation
was needed for the action to be lawfully taken before
commencement of the Amendment Act
If there are any outstanding specific environmental authorisations needed on commencement of the Amendment
Act for the action to be lawfully undertaken, the exemption in section 22 of the Amendment Act will not apply.
This requirement includes any outstanding authorisations under the laws that existed immediately before
commencement of the Amendment Act. However, if new legislation requiring further environmental
authorisations (other than the EPBC Act) was introduced after that date, the exemption will apply
even if the action does not yet have those authorisations (see Example 10). In other words, whether any
further authorisations were required is to be determined at the date that the Amendment Act commenced
(22 June 2013).
As outlined above in relation to criterion 2, a subsidiary approval (such as a management plan) is not a specific
environmental authorisation. Therefore a project may be exempt despite an outstanding requirement to obtain
such an approval.
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Example 10 – Operations that would not have the water trigger applied
CSG Company is currently operating CSG Field E. They hold all of the necessary environmental authorisations
to lawfully commence mining activities in A State before 22 June 2013. Subsequent to 22 June 2013, A State
introduces the Development Approvals Act 2013, which changes the regime for approving CSG operations.
In this case, subject to criterion 4, the action will continue to be exempt under the prior authorisation
exemption because there were no outstanding environmental authorisations needed for the action to be
undertaken lawfully before commencement of the Amendment Act on 22 June 2013. Therefore, CSG Field E
is covered by the prior authorisation exemption.

Criterion 4 – The specific environmental authorisation
is in operation, at the time the action is taken
Many environmental approvals specify the dates within which an action must have occurred. If this timeframe
has not been met then it is possible that the environmental authorisation has expired.
An extension or renewal of an authorisation is considered to be a new environmental authorisation
•

where any further specific environmental considerations are required, or

•

the extension or renewal is not for the same action as previously approved.

In these cases the exemption in section 22 of the Amendment Act will not apply, either to the whole or part
of the operations, and the action may require assessment and approval (see Example 11).
However, the prior authorisation exemption would continue to be valid where an extension or renewal
is granted for the same action as previously approved, and is properly made without any further assessment
of environmental impacts (see Example 12).
As outlined above in relation to criterion 2, a subsidiary approval (such as a management plan) is not a specific
environmental authorisation. Therefore a change to, or renewal of, such an approval will not change the
application of the prior authorisation exemption to a project.
Example 11– Operations that may have the water trigger applied
Coal Mine D is an existing operation with prior authorisation from the relevant state authority. The state
authorisation allowed the extraction of 30 million tonnes of coal, but the authorisation expires on 1 July
2020. At that time, Coal Mining Company has only extracted 20 million tonnes of coal from Coal Mine D.
Before 1 July 2020, Coal Mining Company applies to the state authority for approval to continue extracting
the remaining 10 million tonnes of coal. The state authority assesses the environmental impacts of the action,
and decides to grant the authorisation to extract the remaining 10 million tonnes of coal.
In this case, the prior authorisation exemption will not apply. Even though a new authorisation has been
obtained, the extraction of coal after the expiry of the authorisation is not covered by a specific environmental
authorisation that was issued before commencement of the Amendment Act, and a further environmental
assessment was required before reissuing the approval. Therefore, the water trigger would apply if the
additional extraction of coal is likely to have a significant impact on a water resource.
In determining whether the action is likely to have a significant impact on a water resource, the Department
will consider only the extraction of coal that remains to be undertaken. The Department will not consider
the extraction that was originally authorised and undertaken prior to the lapse of the original authorisation.
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Example 12 – Operations to which the water trigger does not apply
Coal Mining Company has an authorisation for construction of Coal Mine E under the Assessment of Coal
Mines Act 2010 (A State) before 22 June 2013. In addition to this approval, Coal Mining Company also needs a
water licence under the Water Licence Act 2005 (A State). CMC held a water licence at 22 June 2013, however,
it lapses on 1 July 2015. Before 1 July 2015, Coal Mining Company applies to the state authority for a renewal
of the water licence. The renewal of the licence is an administrative process only, so state authority does
not consider the environmental impacts of the action. The water licence is renewed for an additional 5 years.
In this case, the prior authorisation exemption will continue to apply because the renewal is for the same
action and does not require consideration of environmental impacts of the approved coal mining extraction.
Therefore, Coal Mine E will not need to be referred in relation to the water trigger because it is covered by
the prior authorisation exemption.

APPENDIX C –
General EPBC Act exemptions
The EPBC Act also contains a number of exemptions that apply generally to all matters of national environmental
significance. In particular, sections 43A and 43B of the EPBC Act exempt certain actions from the assessment
and approval provisions of the EPBC Act. These exemptions allow for:
a) t he continuation of activities that were fully approved by the Commonwealth, or a state or territory before
the EPBC Act came into force on 16 July 2000 (section 43A of the EPBC Act)
b) otherwise lawful activities, which commenced before the Act commenced on 16 July 2000, and which
have continued without substantial interruption (continuing uses) (section 43B of the EPBC Act).
When determining whether section 43A or 43B might apply to an action a person will need to consider
whether section 43A applies first. This is because section 43B may only apply if the ‘action’ is not exempt
under section 43A.
Actions described in section 160(2) of the EPBC Act are subject to a special environmental authorisation
process, and are therefore exempt from assessment and approval under Chapter 4 of the EPBC Act.
There are a number of criteria that must be satisfied to rely on any exemptions in the EPBC Act.
More information on general exemptions under the EPBC Act is available at www.environment.gov.au/epbc/
publications/exemptions.html.
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Environmental Planning and Assessment Act 1979 No 203 [NSW]
Part 1 Preliminary

5A

Significant effect on threatened species, populations or ecological communities, or
their habitats

(1)

For the purposes of this Act and, in particular, in the administration of sections 78A,
79B, 79C, 111 and 112, the following must be taken into account in deciding whether
there is likely to be a significant effect on threatened species, populations or
ecological communities, or their habitats:
(a) each of the factors listed in subsection (2),
(b) any assessment guidelines.

(2)

The following factors must be taken into account in making a determination under
this section:
(a) in the case of a threatened species, whether the action proposed is likely to
have an adverse effect on the life cycle of the species such that a viable local
population of the species is likely to be placed at risk of extinction,
(b) in the case of an endangered population, whether the action proposed is likely
to have an adverse effect on the life cycle of the species that constitutes the
endangered population such that a viable local population of the species is
likely to be placed at risk of extinction,
(c) in the case of an endangered ecological community or critically endangered
ecological community, whether the action proposed:
(i) is likely to have an adverse effect on the extent of the ecological
community such that its local occurrence is likely to be placed at risk of
extinction, or
(ii) is likely to substantially and adversely modify the composition of the
ecological community such that its local occurrence is likely to be
placed at risk of extinction,
(d) in relation to the habitat of a threatened species, population or ecological
community:
(i) the extent to which habitat is likely to be removed or modified as a result
of the action proposed, and
(ii) whether an area of habitat is likely to become fragmented or isolated
from other areas of habitat as a result of the proposed action, and
(iii) the importance of the habitat to be removed, modified, fragmented or
isolated to the long-term survival of the species, population or
ecological community in the locality,
(e) whether the action proposed is likely to have an adverse effect on critical
habitat (either directly or indirectly),
(f) whether the action proposed is consistent with the objectives or actions of a
recovery plan or threat abatement plan,
(g) whether the action proposed constitutes or is part of a key threatening process
or is likely to result in the operation of, or increase the impact of, a key
threatening process.

(3)

In this section:
assessment guidelines means assessment guidelines issued and in force under
section 94A of the Threatened Species Conservation Act 1995 or, subject to section
5C, section 220ZZA of the Fisheries Management Act 1994.
key threatening process has the same meaning as in the Threatened Species
Conservation Act 1995 or, subject to section 5C, Part 7A of the Fisheries
Management Act 1994.
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